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WISCONSIN OFFICE * 8033 Excelsior Dr., Suite A * Madison, W153717-1903 * Telephone 608/836-6666 * Fax 608/836-3333

April 28, 1997
Sent to: Senators Herb Kohl and Russ Feingold and
Representatives Thomas Barrett, Jay Johnson, Ron Kind, Gerald Kleczka,
Scott Klug, Mark Neumann, David Obey andThomas Petri

Dear (Senator/Representative)

Wisconsin has a long and proud tradition of delivering high quality services to its
constituents in a system that is accountable to the taxpayers and that employs a professional,
merit-based workforce.

This superb system of government service is in danger of being turned over to out-of-state
corporations whose primary interests are corporate bottom lines, not the long term care
and well-being of our state’s most vulnerable cntizens

As you know, the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 allows states to privatize as much of their Temporary Assistance for Needy Families
program as they wish. However, Congress explicitly declined to revoke the requirement
that agencies with merit-based personnel systems administer the food stamp and Medicaid
programs. Nevertheless, Wisconsin is already seeking waivers from this new federal law.

We are writing to seek your assistance in strongly urging both the Department of Health
and Human Services and the U.S. Department of Agriculture (USDA) to deny the state of
Wisconsin waivers to privatize eligibility determination for food stamps and medical
assistance benefits.

While we support program and policy changes that improve the system in which our
members so proudly work, we cannot be party to recommendations that remove the last
vestiges of a safety net from public oversight and accountability. We hope that you will
assist us in preventing this outcome.

The state of Wisconsin has gone beyond “reforming welfare, as we know it” and is
systematically attempting to privatize the entire health and human services system. The
current waivers submitted to the Health Care Finance Administration and the USDA, as
well as language in Wisconsin’s 1997-99 Biennial Budget, clearly demonstrate this intent.

in the public service

American Federation of State, County and Municipal Employees, AFL-CIO &




The first focus is on services for poor families, The next target will be the system that
cares for our elderly and disabled citizens.

These citizens, as well as the 60,000-plus public employees in Wisconsin, ask for your
assistance in encouraging Secretarys Donna Shalala and Dan Glickman to deny Wisconsin
their submitted waivers. We hope to discuss this important issue with you when our
leadership and members visit Washington, D.C., next week for the annual AFSCME
Legislative Conference. If you or your staff have questions in the interim, please feel free
to contact our Public Policy Analyst, Jennifer Grondin, at 608-836-6666.

Thank you for your time and efforts on our behalf.

Sincerely,

YLWL/J &\L(/

Marty Beil ! Director '
AFSCME Council 24

e O Faner

Mike Murphy, Presi Bob Lyons, DifeCtor
AFSCME Council 40 AFSCME Council 40

Mar@ha fove, Prefident
AFSCME Council 48

xc:  Bruce Reed, Advisor to the President for Domestic Policy |

The Honorable Donna Shalala, Secretary
U. S. Department of Health and Human Services

The Honorable Dan Glickman, Secretary
U. S. Department of Agriculture



[privo43ss7 Page 1)

Texas Welfare Privatization Proposal

4/30/97
Question: Is it true that you are wavering on whether or not to grant the Texas
request to privatize its welfare operations?
Answer: My staff has made some recommendations, and |’'ve asked them to
take another look at the issue. My principal interest is

what’s best for families who rely on Medicaid and food stamps.

Question: When will Texas get an answer? Do you expect this matter to be

settled at Friday’s meeting between HHS Deputy Secretary
Kevin Thurm and Texas Health and Human Services Commissioner
. McKinney?
Answer: | do not know. | hope the state of Texas shares our interest in doing
what’s best for the recipients of public assistance, and

that we can come to some understanding soon.



SENT BY: 4-30-97 ; 3:56PM ; COMM. WKS. of AMER.- (202 43 -6797:% 1/ )

Communications 501 Third Street, N.W. ' Morton Bahr i
Workers of America Washington, D.C. 200012797 President i
AFLCIO, CLC 2024341110 Fax 202/434-1139 |

............................................................................................................

Via Fax
April 30, 1997 co

Mr. John Podesta
Deputy Chief of sStaff
The White House
Washington, D.C. 20500

Dear John: i

Tomorrow the Texas House will pass HB 2777 (3* reading), an
amendment to an appropriation bill, thus veto proof, that will
restrict privatizing of welfare activities to the technologlcal

systems.

It seems to me that unless the Administration is ready to den}
the granting of waivers, the President should at least wait t®
let the members of hie own party decal with the issue locally ]
before taking any action whatgoever.

Sincerely,

Vi b ' i

Morton Bahr ‘
President :



Wisconsin Works (W-2} - Fact Sheet

e The Wisconsin Works (W-2) demonstration proposal is a Statewide project which, in
part, would establish competitively-bid Ceunty contracts with public or private
agencies. The public or private agencies would be responsible for certification actions
such as gathering client eligibility information, conducting eligibility interviews and
inputing data for those food stamp households which are subject to W-2 work
requirements.

» There are 72 counties and 11 Indian Tribal Organizations (ITO) in Wisconsin. In 61
counties, the County Social or Human Services Department earned and exercised its
right of first selection to administer the W-2 project. Two ITOs also earned and
exercised the right of first selection. Therefore, competitively-bid contracts will be )
awarded for the W-2 project in 11 counties and 9 ITQOs. However, the State could, at
some point in the future, contract with a private agency for the W-2 project in a }
County office that does not meet a specified level of performance.

» Private organizations that are awarded contracts may perform aspects of the
certification process that are currently required to be handled by merit employees.
W-2 employees will be responstble for food stamp households that are subject to work
requirements. Food stamp households that are exempt from W-2 work requirements,
such as the elderly and disabled, will continue to be certified by public employees.

¢ InMilwaukee County (which is divided into six regions), six private, non-profit
agencies have been awarded contracts. The State indicates that these agencies will be
subcontracting with County merit employees to perform the food stamp eligibility
interviews and related verification functions. Approximately ercent of the State’s
food stamp caseload is in Milwaukee County.

» The public and private agencies administering the W-2 project are required to use the
State’s computer system. The W-2 project contractors will not be responsible for any
redesign or related maintenance of the State’s computer system.
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Citizen Action
< S S G ey

b
A 1730 Rhode Island Averue, Suite 403
Washington, DC 20036
(202) 775-1580 * (202) 296-4054 FAX

2508 Green Bay Road
Evanston, IL 60201
(847) 332-1776 + (BA7) 332-1780 FAX

April 30, 1997

The Honorable William J. Clinton
President of the United States
The White House

1600 Pennsylvania Avenue, N'W.
Washington, D.C. 20500

Dear ?resid ent Clinton;

On behalf of Citizen Action, the nation’s largest consumer and environmental watchdog
organization, and Texas Citizen Action, we want to express our strong opposition to
proposals to privatize the administration of Medicaid, Food Stamps and other public
services. Therefore, we ask that you reject the pending request by the state of Texas to
implement such a program.

Citizen Action believes that public services should be administered through publicly-
accountable agencies. We are greatly concerned that determinations involving the health
and well-being of children and families should not be turned over to private contractors,
where concerns about profits may outweigh concems about people’s lives. Privatization
would make it extremely difficult to guarantee adequate staff training, oversight, and
public input.- 1t would increase the difficulties already facing those most vuinerable among
us and those families struggling to cope with temporary economic dislocations.

While we agree with the need to make public services as efficient and effective as possible,
there is no evidence that privatization will lead to either goal. - Instead, there is ample
evidence pointing to problems with private contracting for public services, including
duplication, cost overruns, inadequate investment in equipment and personnel, and fraud
and abuse. Privatization will likely lead to new and greater problems. These problems,
however, will be harder to address because private contractors are not subject to the same
accountability requirements as public agencies and because employees of private
contractors do not have the same protections as public employees. The Texas
privatization scheme, which remains ill-defined and has not even been subject to public
discussion within the state, is simply bad public policy.
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The Honorable William J. Clinton
April 30, 1997
Page 2

Both the federal and state governments are responsible for making the wisest use of
taxpayer dollars and for properly implementing public programs. Neither the state of
Texas nor any other state should be allowed to shirk that responsibility or tum it over to
private contractors. Again, we strongly urge you to protect the public interest by rejecting
privatization proposals.

Sincerely, _

%7‘\ /gmA’f;/
C L. Hurwit Sandra Haverlah
Deputy Director Executive Director
Citizen Action Texas Citizen Action

c¢: The Honorable Doana Shalala
The Honorable Dan Glickman
John Podesta



TALKING POINTS ON APPLICATION OF MINIMUM WAGE

This Administration is committed to moving people from welfare to work. But this
Administration is also committed to making sure that workers get paid at least the
minimum wage for their efforts. '

That means all workers -- whether or not they come off the welfare rolls. No one doing
real work should be paid a subminimum wage.

You know as well as [ that there are complicated legal questions here, involving who
counts as a “worker” and who as a “trainee” under the minimum wage law.

But you should know that we will apply the law consistent with its intent -- to protect
American workers and to make sure that no employer-can take advantage of people’s
need.

TALKING POINTS ON TEXAS PRIVATIZATION

You know that we are considering Texas’s proposal to privatize substantial parts of its
Medicaid and food stamp operations.

We have talked with AFSCME leaders often on this issue, and I know Administration
officials will talk with you again this week,

No final decisions have been made. But I can assure you that this Administration will do
what is best for recipients of public assistance, and that this Administration will look out
for the interests of the workers who devote their lives to helping those recipients. If the
Texas scheme is inconsistent with those goals, then we will not permit the State to
proceed.
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Stenholm impatient for privatization of state welfare
operations

By RICHARD HORN Staff Writer

Like other Texas leaders, U.S. Rep. Charles Stenholm is impatiently waiting for the federal go-ahead to
explore privatization of state welfare operations.

"It's way overdue," he said Friday. "I made a mistake and predicted two weeks ago we'd have an answer
by the end of that week. I will not make that mistake again.”

The Texas Legislature two years ago approved a plan calling for the state to solicit bids for private
companies to control who gets welfare benefits.

Because federal rules dictate how states should distribute social services money, Texas needs federal

approval of the project before bids can be requested. That decision in past weeks has moved from the
Department of Health and Human Services to the White House. It was supposed to be announced by
March 31.

Texas would be the first state to privatize welfare, a move that's drawn strong opposition from several
comners, most notably organizations representing state workers,

But Stenholm argued all Texas wants at this point is to look at the competing bids from the private sector
and the public sector.

"“The Legistature has suggested thet this might save $10 million a month, and that's money that could go
back into nutrition programs,” he said. "If that is right, why would we not do it? If it's wrong, then we
would not even consider the (private) bid. But let's have the proposals and then let's make the judgment.”

The Abilene Democrat said he believes President Clinton favors approving at least a major part of the
Texas project but is under “tremendous pressure from wathin not to do it" and thus is trying to work out a

COmpromise.

He said he does not believe welfare will ever be fully privatized, but he said if the private sector can do
the job with substantial savings then Texas should be able to find out if that is the case. The public sector
would then have the opportunity to argue it could do a better job, he said.

. "We would have that argument then and make théﬂproper decision,” he said. "But (opponents) are
wanting to kill it before the private sector i8 given the chance, and that's wrong."

Critics of the plans contend state Jawrnakers, wanting to save costs, will allow privatization.to harm
warkers and welfare beneficianes alike. For-profit companies, they contend, will not have the public good
foremost in mind and will trim services and jeopardize applicants' confidentiality.

texnews.com Renorter OnLine Local News Texas News
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u.s. Department of Labor Assistanl Secretary for
Emplayment and Training
Washington, D.C, 20210

March 31, 1997 W - "Pm'vo l—'\'aal«‘ e

MEMORANDUM

For: Barry White, Deputy Associate Director, Human Resources
' Division, Office of Management and Budget

From: AMay¥halde, Acting Assistant Secretary

Subject; Draft Privatization Letter

This follows up on our phone conversation of last week. The purpose of this memo is to
comment on the draft privatization [etter and to provide further details about the types of
employee protections that should be provided when any function of Federal-State programs is
privatized. I note that these protections, however, should not be used to justify any decision as
to whether, or to what extent, a governmental function should be privatized. This memo also
includes a brief discussion of the need 1o scek the approval of the State legislature before
privatizing any Federal-State function.

(1) > . Pri

First, we would recommend that the draft letter be revised to make it more clear what activities
can and cannot be privatized in the Medicaid program. We would suggest the following
revisions:

Paragraph 3, First Sentence

“AB Texas moves forward with this process, HHS-reeommends-that the State bear-in—
mind FESECHMPIVAVILE provisions of Sections 1902 of the Social Security Act which
refloet @&W the principle that certain activities mcluded in the eligibility
determination process be performed by public agencies.”

) r ‘. g

}a—m&ny-raspeesdwehehevefhs-pfmcmbmm THI SR

current practice in the Medicaid program.’

Second, we believe it is essential to require any privatization proposal for an entitlement
program to include contract terms to assure program integrity, provide incentives for enrolling
all eligible persons, and call for the collection of adequate data. Accordingly, we would suggest
the following revision in the second sentence of the last paragraph:

1
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: 5 A{iEIIgE contract terms which &esure ‘programmtegn pod
mcentwes for enrcllmg all eligible persons, and call for the collection of adequate data to
measure successful contractor performance.”

Third, we believe that the significant privatization of Federal-State programs, such as Medicaid,
could result in a failure to maintain the quality of program services for some significant period if
a large number of existing experienced employees are replaced with riew, inexperienced
employees. In order to avoid such a result, we would recommend adding a new sentence to Jast
paragraph, as follows:

(2).

Significant privatization of Federal-State programs could result in the replacement of most
existing employees with new, inexperienced employees and & resulting failure to achieve
minimum standards of efficiency. The intended recipients of these programs deserve to have the
quality of program services maintained during the change. T assume that any contract to
privatize governmental functions will include performance standards intended to maintain or
improve service quality.

Providing worker protections can further ensure service quality and is consistent with past
decisions in which the Federal Government provided assistance to groups of workers to alleviate
adverse employment effects caused by dircct Federal action. These protections have ranged
from efforts to make workers whole to assisting workers in making the transition to new
employment. (See attached survey.) In some instances, thesc worker protections were funded by
the Federal government, while in other cases the Federal government mandated that the
protections be provided and funded by other parties.

The following guidelines are intended to minimize the replacement of experienced staff with
inexperienced stafY:

Right of First Refusal -- Existing employees performing the functions to be contracted
out would have the right of first refusal to employment under the new contract in
positions for which they are qualified.
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Pay and Benefit Retention -- In order to provide the greatest possible incentive for
existing employecs to accept employment under the new contract and thereby assure the

quality of program services, they would be paid their existing pay and benefits for some
temporary period (e.g. a minimum of 24 months).

Provision of Adjustment Services -- Workers who do not choose contract employment

_ or choose to leave such employment within a specified period (e.g- 2 years) would be
provided assessment, counseling, funding and arranging of needed training services and
job search assistance prior to actual displacemecnt, in order to place workers either in
other State jobs or in private sector jobs.

I'note also that any decision to privatize raises sertous questions regarding the representational
rights of organized employees whose jobs are to be contracted out. These employee
representation questions need to be examined before any privatization decisions are made.

3). ' Lof th

The approval of the State legislature should be sought when any Federal-State program is a
candidate for privatization, It is our view that the approval of privatization plans by State
Jegislatures, especially where Federal programs and services are provided by State agencies, is
likely to lead to more orderly privatization processes which reflect a consensus within a State.

- Certain authorizing statutes may be interpreted to require State legislative approval. For
example, Section 4 of the Wagner-Peyser Act provides a significant role for State legislatures by
requiring that States can receive Employment Service appropriations only if their Jegislatures
accept the provisions of the Act and designate or authorize the creation of a State agency to
opereate the program. Bccause privatizing or contracting out would constitute a transformation
of the existing State agency, we have determined that Section 4 of Wagner-Peyser requires that
such privatization plans must be approved by the State legislature.

I am prepared to discuss these comments at your convenience. Please share them as appropriate.
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Record Type: Record

To: Etena Kagan/OPD/EOP, Diana Fortuna/OPD/EQP, Kenneth S. Apfel/OMB/EOP

cc: See the distribution list at the bottom of this message
Subject: Privatization Papers

We've had a chance to review the one page HHS privatization paper on principles and USDA's two
drafts of a letter to Texas. We understand that HHS also has drafted a letter, but we haven't seen
that yet. Also, USDA is planning on revising their letter for a second time.

Two things jump out at us.

First, the HHS paper and the USDA letter leave us with the impression that the agencies are willing
to allow the up front "intial application processing” to be privatized through the interview. The final
decision would be made by a State employee. This is based on the Medicaid model which onfy
allows the initial application work to be contracted out. That represents a significant amount of the
Medicaid work since there is not as much on-going certification in Medicaid as in Food Stamps or
AFDC/TANF. The USDA letter mirrors the HHS paper and therefore only applies to the up-front
work, leaving out a significant amount of the work which is typically performed by an eligiblity
worker through frequent on-going contact with the household. It was rather clever on their part,
but I think the State might not react well. | don't think they were trying to put anything past us;
instead, this oversight indicates that there is still some miscommunication regarding what functions
should be privatized. For instance, in the meeting held earlier this week, B. Vladek was talking
about privatizing much the same Elena has talked about it, i.e. through and including the interview.
K. Thurm was using a vocabutary which indicated a position much more akin to USDA's which says
that the interview has too much discretionary decision making to be privatized. The paper is a
slightly different take from both of those views because it would only privatize up-front application
work rather than the ongoing work over the months and years to determine if the individual
maintains their eligibility. {Perhaps the HHS letter is different, but I'm assuming that it follows the
paper.}

Barry, in his role as Ken this week, believes that the players should sit down one more time to go
over exactly what we all mean by "initial processing”, "decision making” and “certification" before
HHS makes a call to the State and certainly before any paper or letters are shared with the State.
We should be very clear on what we all mean so that we give consistent responses to the State --
because they will ask questions.

Second, both the HHS paper and the USDA letter are rather technical. They don’'t address the
broadbased principles which Raines and Koskinen feel should apply to any privatization initiative:
improved program performance, improved financial integrity and improved cost effectiveness. A
whole range of issue are captured under these umbrella terms such as quality control, recipient
access to benefits, the role of current state employees, etc. We know that we owe you language,
but its not clear that the letters as written are appropriate for this kind of discussion. That's a
problem easily solved, but again we probably need to sit down and make sure we are all on the
same page with regards to process. Also, as Barry mentioned in his e-mail both letters should be
reviewed by Labor and OPM.

| don't think Ken will be back until mid-week. We'd prefer to wait for him, but we and Barry can
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MEMORANDUM
TO: ELENA KAGAN

CYNTHIA RICE
CC: KEN APFEL

JOHN MONAHAN
FROM: ANNE LEWIS
RE: COMMENTS ON DRAFT TEXAS LETTER
DATE: MARCH 31

| do not think the Texas letter as it currently stands takes a strong enough position.

The language is very cautious and | believe could be read as a more ambiguous
signal then we intend to send. Suggestions for strengthening it are:

3rd graphRewrite : HHS believes states must bear in mind Section 1902 of the SSA
which establishes the principle that ....

Delete the qualifier, “in general ..."”

4th graph:Add a sentence which explicitly states that while the Medicaid principle
is the basis for our guidance, we do not wish to imply that the incentives in
Medicaid are analagous. (HHS can craft appropriate language.)

7th graph:Rewrite: “HHS endorses the search for increased efficiency and
accelerated innovation through the use of outside contractors. At the same time,
however, we emphasize thast contract terms must assure program integrity and
embody incentives that tightly align contractors’ interests with program goals.
Further, contract terms must provide for the kind of complete and transparent data
that allows for meaningful evaluation and on-going competition.

¥
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FACSIMILE TRANSMISSION
Office of the Assistant Secretary
The Administration for Children and Families

FROM:  Margaret Pugh
Telephone:  (202)401-6944
Fax: {202)401-4678
MESSAGE:
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Department of Health and Human Services
Administrarion for Children and Families
370 L’ Enfant Promenade, 5.W,, Washingion, D.C. 20447
Phone: (202) 401-95200
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DRAFT 3/26/97

The State of Texas has asked that HHS and USDA provide final guidance under
which Texas could release the request for offers (RFO) for its Texas Integrated
Enroliment Services {TIES) project, if it so chooses.

At this time, HHS will approve Federa! matching funds for project planning

activities for the costs incurred through the reiease of the RFO., We will consider
" HHS funding for the actual project itself, at such time as the State submits an

Implementation Advance Planning Document (IAPD) for approval by the federal

agencies.

As Texas moves forward with this process, HHS recommends that the State bear
in mind provisions of Section 1902 of the Social Security Act which reflect the
principle that certain activities included in the eligibility determination process be
performed by public agencies. In general, these provisions require public agencies
to evaluate the sufficiency of individuals’ applications for public assistance and to
make the essential eligibility determination decision.

In many respects, we believe this principle mirrors current practice in the Medicaid
program, Typically, under Medicaid, some {but not all} phases of the eligibility
determination process for federal public assistance programs may be performed by
outside contractors. Contractors (i.e., persons who are not employees of the
State} can perform Tinitial processing” functions further described below.

Permitted contractor-performed functions can include, for example, taking
applications, assisting applicants in completing applications, providing information
and referrals, obtaining required documentation, assuring that information
contained in applications is complete, and conducting any necessary interviews.

Contractors are specifically precluded from evaluating the information contained in
the application and supporting documentation, making a determination of eligibility
or ineligibility, certifying a determination of eligibility, and notifying applicants of
the resuits of the eligibility determination and informing them of their appeal rights.
These functions must be performed by a State employee authorized to make
eligibility determinations for the State Medicaid agency.

HHS appreciates that Texas is committed to exploring innovative ways to deliver
public services. In examining offers, we encourage Texas to consider contract
terms which assure program integrity, provide incentives for enrolling all eligible
persons, and call for the collection of adequate data to measure successful
contractor performance.
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DRAFT 3/26/97

March XX, 1997

Michael D. McKinney, M.D.

Commissioner

Texas Health and Human Services Commission
P.Q. Box 13247

Austin, Texas 78711

Dear Commissioner McKinney:

| am writing to follow up on our most recent conversations and to respond to your
March 5, 1997 letter to me concerning the Texas Integrated Enroliment Services
(TIES) project. In that letter, you asked that we provide final guidance under
which Texas could release the TIES request for offers (RFO}, if it so chooses, with
the U.S. Department of Health and Human Services’ (HHS) approvat.

This letter provides that guidance, approves your request for planning funds, and
outlings several considerations which we encourage Texas to take into account
when contracting with outside parties for the delivery of services. Assuming that
the RFO which you intend to release to the public reflects the substance of our
staff discussions and the guidelines described below, we see no problem with your
proceeding at this time.

Let me take this oppbrtunity to briefly summarize where we are in the process.
Over the past several months, our staff have been working together very closely
to resolve many systems issues related to the development of the TIES program.
As you know, our approval of the release of the RFO is a first step in the process
for approving use of federal funds for the development and implementation of a
state’s computerized eligibility determination systems for Medicaid. {Funding for
systems development under TANF does not require federal approval.)

In order for HHS to consider approving and funding a contract which may result
from release of the RFO, the State must submit an implementation advanced
planning document (IAPD) for HHS' prior approval following the solicitation
process, in accordance with the rules at 45 CFR Part 95, Subpart F. The |IAPD
must meet the requirements specified in the cited rules and provide a rigorous and
positive cost benefit analysis for the project. The State may want to advise
potential offerors to make use of HHS' cost benefit analysis guidance for State
systems, which | have included for your review.

At this time, HHS will approve Federal matching funds for project planning
activities for the costs incurred through the release of the RFO. We will consider
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HHS funding for the actual project itself, at such time as the State submits and
IAPD for approval by the federal agencies. We understand that you plan to move
forward with this process. ‘

As you proceed, we recommend that you bear in mind provisions of Section 1202
of the Social Security Act which reflect the principle that certain activities included
in the eligibility determination process be performed by public agencies. In
general, these provisions require public agencies to evaluate the sufficiency of
individuals” applications for public assistance and to make the essential eligibility
determination decision.

in many respects, we believe this principle mirrors current practice in the Medicaid
program. Typically, under Medicaid, some (but not all} phases of the eligibility
determination process for Federal public assistance programs may be performed by
outside contractors. Contractors {i.e., persons who are not employees of the
State) can perform "initial processing” functions further described below.

Permitted contractor-performed functions can include, for example, taking

! applications, assisring applicants in completing applications, providing information
| and referrals, obtaining required documentation, assuring that information

‘) contained in applications is complete, and conducting any necessary interviews.

( Contractors are specifically precluded from evaluating the information contained in
the application and supporting documentation, making a determination of eligibility
or ineligibility, certifying a determination of eligibility, and notifying applicants of
the results of the eligibility determination and informing them of their appea! rights.
These functions must be performed by a State emplayee authorized to make
eligibility determinations for the State Medicaid agency.

We appreciate that Texas is committed to exploring innovative ways to deliver
public services. In examining offers, we encourage you to consider contract terms
which assure progragm integrity, provide incentives for enroliing all eligible persons,
and call for the collection of adequate data to measure successfil contractor
performance. ' :

Our staff also would like to continue their ongoing discussions with your office in
order to better understand TIES in the context of Texas’ implementation of the
new welfare law. Mark Ragan, Director of the Office of State Systems, or his
staff will be in contact with your office shortly to further discuss these issues and
to confirm several other administrative matters.

| hope that you find this additional guidance helpful in your decision-making.
Again, | want to express my appreciation for your understanding of the complex
issues raised by our consideration of the TIES project. | appreciate all of the time
and effort you and your staff have contributed towards moving these issues to
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resotution. If you should have any questions concerning the content of this letter,
please do not hesitate to calt me or Mark Ragan at (202) 401-6960.

Sincerely,

Kevin Thurm
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DRAFT
Dr. Michael D. McKinney
Commissioner
Texas Health and Human Services Commission
4900 North Lamar
Fourth Floor

Austin, TX 78751
Dear Dr. McKinney:

This is to inform you of our conditional approval of your Request for Offers (RFO) for the
Texas Integrated Enroliment Services (TIES) project and of our approval of the Planning
Advanced Planning Document (PAPD). Once we receive confirmation of your
concurrence with the conditions for approval specified in this letter, the Food and
Consumer Service (FCS) will approve Federal Financial Participation (FIFP) for project
planning activities. The total amount requested from FCS is 32,97 percent of the total
estimated cost of $702,316, or $231,554. The FCS FFP at 50 percent ol $231.554 1
$115,777.

To receive continued FFP from FCS beyond the planning process, the State must subinit
and receive Federal approval of an Implementation Advanced Planning Document (IAPD}
in accordance with 7 CFR 277.18.  Also, as agreed 1o during our discussions and as
specified in your December 13, 1996 modificatians to the TIES RFO, continued FFP is
contingent upon our advance review and approval of the contract to be entered into with
the winning bidder. Finally, continued FFP will be contingent upon our ongoing
monitoring and review of the implementation and operations of TIES. Such reviews,
would be conducted in accordance with the current regulations. S

The following sections are divided by program or operational area and identify the
conditions for approval. We must receive your written concurrence with these condifions
The following sections also include general comments. While concurrence with the
following sections identified as Comments is not necessary. we believe they provide
additonal clarification in the RFO.

FOOD STAMP PROGRAM - Conditions for Approval (State concurrence
required)

Section 2.7.6, Certification

The RFO must include clarifications reflecting Merit System requirements under the Foaod
Stamp Act and corresponding regulations which specify that certification of applicant
households is a State responsibility that must be conducted by a State employee Thus. a
public employee must evaluate the completed application to make a determinaton of
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eligibility, ineligibility or determine any additional actions that must be taken prior 10
making the final decision of eligibility. A computer system designed and operated by the
State would not suffice as meeting the requirements of the final determination of
household eligibility.

The State may contract for functions which will assist merit system employees 10 make the
certification determination which include, but are not limited to, taking applications,
assisting applicants in completing the application, obtaining required documentation 1o
verify household circumstances, providing information and referrals, and assuring tha
information on the application is complete. However, (o contract the responsitnility of the
food stamp interview to non-merit employees, the State must request and receive approval
of an administrative waiver of the appropriate regulations under 7 CFR 272.4  This
section specifies that the State agency is responsible for conducting the tood stamp
interview.

Note: Additional comments pertaining to issues alrendy resolved with the State will
be included in the final letter to the State.
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AI'TIED Up In Washington

" BY MICHAEL KING
“In my state, we take people at their word ™

That was the Governor of Texas pusting Donna Shalala on notice that he is powerfully annoyed at the
continuing delay over the siate request for a federal waiver for ity welfare rgform program. Governol
Bush wrote the Secretary of the Department of Health and Human Services on April 3 reminding Shalalc
that she had “promised” an answer to the waiver reguest by the end of March As this issue of th
Observer went to press (April 15) there-was still no approval from Washington—and it seems increasingl
likely that whatever answer Bush eventually gets in DG he will run into additional obstacles in Austin

t igsue is the Texas Integrated Eligibility System
(TIES). a compmter-based and privatization-driven
welfare eligibilicy program which the Govemor
insists will “save taxpayers’ money and iraprove
services for welftre recipients.” Not everyone Is
cenvinced. Some legislators, public “interest
groups such as the Center for Publle Policy
Priorities, and unions (lod by the Texas Seate
Employess Union) have registered strong disagreements over the
deslgn and implementation of TIES (Qbserver, “Virtual Welfare,”
March 14). Opponeats charge the TIES {4 much more ambitious
than the computer upgrade authosized by the 1995 Legislature, that
it threatens wholesale privstization of what should rightly be pub-
lic business, and that it can only produce the savings its supporters
promise by slashing programs and firing state employess.

The public argument over TIES has ar Jeast temporarily moved
from Auvstin to the White House. Accarding ta severs] sources, one
reason the Texas waiver decision has bean so long in coming is that
President Clinion and his staff have becoms decply involved {a the
process (hat would usually be the provincs of the departments of
Health and Human Services and Agriculture (Which supervises the
Food Stamp program), The administration is fully aware that its de-
cision wili set a welfare precedent for thg whole country=—and that
if it allows Texas to redically privatize sogiaj services, it will be
hard-pressed to deny other states permiasion to do likewise, Health
and Human Services spokesman Michae]l Kharfep said thar be.
cause of the complexity and imporiance of the Texas program, the
administration had been involved “from day one.” Kharfen says the
federal agencies have been in regular contact with the Governor's
office and other Texas officials concerning TIES, and that he has
“just abowt exhausted the synonyms for ‘soon™ in anticipating the
forthcoming decision.

begun to take public positions on the controversy, Sznator Phil

Gramm recemly weore to White House' Chlef of Staff Erskine
Bowiles. echoing the Governor's impatience and urging appraval of
TIES “without delay.” Gramm denounced reported national vnion
lobbying of the White House, and sgkad that Bowles reject at-
Tempts “to injecr politics into this policy decision”

In addition to Governor Bush, other Texas politicians have

But not everyone is eager to ace the White House apprave TIES
Houston Congressman Gene Grecn has written Secretary Shaleli
and Govemor Bush, objecting to the TIES provisions that weuld pri-
vatlze eligibility detzymination for social services such a5 Medicaid
Temporary Ald to Needy Families, and Food Stamp assistanee. Inq
datalled letter to Bush dated March 17. Green wrot., I strongly dis
agree with the efforts to conwract out {eligibility detenminarion],” say-
ing such & move would jeopardize accounmebility for governmen
funds and make stockholder profir & prierity over both service anc
savings. The Governor ahswered that ke apprecialed Green's con
cems, but “Tespectfully disagreed™ with his conclusions.

The unions, locally and in Washington, readily acknowledg:
their determination to delay or derail the federal approval of TIES
TSEU president Lindas Hegrera deseribed TIES as a thrsat to socia
services as well as the jobs of ynion members, and vowed that th
unlos would continae to Aght. {TSEU has launched a skarewide ad
vertising campaign tgainst TIES, and members were planning ©
show up in force in Austin on April 15 o talk to their legislators.) I
D.C., the Communlcarians Wozkers of America (TSEU's nartionz
affiliate), joined by AFSCME and, reportedly, AFL-CIQ Presiden
John Swesney himself, have lobbicd the federal agencies and th
White Houss. Texas Republican Party Chairman Tom Pauken toli
the Houston Chronicle that the unions were sitnply supporting thy
“welfere siale,” and Texas Health and Human Services Commis
sioner Mike McKinney—responsible for drafting the TIES pro
posal—accused the unions of “secing boogeys in all the bushes.

CWA spokeswoman Debbie Goldman defended the union
against Republicen charges of politicizing the welfare issue, sayin,
that Gramm and the others are “scapegoating the unions hecaus
they can't respond to the substance of the issues [the unions) hav
raised.” Goldman argued that the track record of private companie
in social services contracting (“in Florida, Connecticut, and t
Texas Job support™) has been very poor. end that in bringing thi
tecord 1o light, the unions were making certain that the Clinton ad
ministration could not defend privatization as a cure-all for socis
seryice programs. The unions have been supported in their Jobby
ing effort by several public interest organizations which focus ¢
welfare programs, Henry Freedman of the Welfare Law Cente
wrote Agficulture Secretary Dan Glickman, urging him 10 rejec
the Texas privatization initiative—Freedman argued that it woul

6+ THE OBSERVER
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be an open invitmtion to welfare proficcering, poor service, and
“oulight coruption” on the part of private es. Roben
Fezah of the Food Research & Action Canter, a naptprofit lega] ad-
vocacy group which focuses on welfare jagyes, wamed Erskine
Bowles that privatization and coruputerization of Food Stamp pro-
grams “eauld make it very difficalt, if not hnponibls for many
ncedy pecple to apply for bensfits.”

It remains untertain to what exteat the Clioton administeation-—
which approved the Republican-drafted “welfare reform” legisla-
tion just prier to Jast November's slection—is willing to listen 1o
the unions and their supporters. Acgording 1o CWA's Qoldman, it
appears that the administration “wants to give states flexibility” in
welfare reform, but “they’re caught in real policy questions™ ghout

the Texas TIES program, a8 currently drafted, “The new._federal

welfare law,” said Goldman, “says all discretionary aedvitiay must
be done by merit system employees. The Congress had a ehatice to
[dalete those provisions] but they did not. So the TIES program
ralsey real problems for any federal waiver: leg;l problems, policy
problems, and political problems.”

ack in Austin, TIES may face addidonal hurdles. Houston

Representative Garnet Coleman, auther of the 1995 Texas

welfare legislation which created TIES, has said that what-
ever declsion comes out of the Clinton administration, the Legisla-
ture needs to ravisit TIES and scala it back to the more limited in-
tent of the '9S legislation (ses “The Legislsture Has & Role,”
Observer, April 11). Asked last week if ha thought the lobbying in
D.C. was having any effect, Coleman smiled broadly and answered,
“Don’t expeet a waiver anytime soon.” Colernan argued that sven if
TIES is implemented in some form, the large initial expense means
it will be saveral years before any savings are realized, and the stats

e at——

geeds to be absolutely certain it will ges a good retum on its expen-
ditures, estimated to be as much a3 $2-3 billion. In response 1o He
Govemnar’s relterated impatience, Coleman sdded, “There’s 10 wr-
gency whatsoever to issuing a waiver. This Is a five-year process,
and there's no urgency [to act] if the process is wrong.”

Coleman has proposed one of several bills intended either ©
limit the TIES program or to provide more direct legislarive over-
sight Similar bills are sponsored by Austin Representatives El-
liots Naishtat 48d Glern Maxey—significantly. they have already
garnered support from the Houss leadership. Speaker Pete Laney
has spokan out on the need to revisit che issue of privatization, and
Rob Junell, chairman of the House Appropriations Comunittes. {s
now a co-author (with Naishta) of a “scale-beck™ proposal.

.Nalstitar. 10ld the_Qbserver thag in Washington, “TIES is out of

Shalala's hands,” and that he believes that in Austdn, the state’s
Democyatic lesdership will defend jobs and social services in
Texas. “We'te going to scale back the TIES precess to its original
intsntion," sald Naishcar, “an automation of $om¢ services, not
wholesale privatization, And we’ra going to protect the jobs of
thousands of suie employees, who have been dedicated employ-
ccs, the workhorses of social services”

‘Thare remains yet another voice to be heard on TIES. Lait fall
TSEU and Public Citizen charged that several former state officials
now working for privaws sompanies with an interest in TIES had
violared the state’s “revolving door™ and conflict-of-interest laws,
and they ealled for an invesdgation. The Travis County Anomey's
office is expected to issuc its report on its joint jnvestigation with
the District Attomay’s office, said & spokesman, “soon.”

In the phrase of the Govemor, in Texas we take people at
thelr word. It remains to be seen, however, precisely who speaks
for Texas. O

“For Sale.” fromp. 5

er al. eod used it to trounce Republican
challenger Jerry Moon by a 64-10-36 mar-
gin. Dan Kubiak, a Rockdale Democrar
who served jn the House from 1969-83,
then feturned in 1991, vsed $12,000 in Re-
publican funding to defeat challenger Tames
Hartley by a 60-to~40 percent margin. Keith
Oakley probably needed the $10,000 pro-
vided by the tort-reform PAC 1o defear Re.
publican challenger Betty Brown by a 53.
to-47-percent spread. And the two most
powerful Democruts in the House, Speaker
Pete Lasey and Calendars Committee Chair
Mark Stiles, would have done just gs well
without the courtesy checks (85,000 and
$2,000) each got from Texans for Lawsuit
Reform. Two thousand five hundred for
Reb Junell, who Jast year raised mope than
$150,000 and faced no opponent, was
pocket change for the Appropriations Com-

miee chair, who carries two or thres tor
meform bills each seasion, anyway. (Junel)
himself gave $1,000 to Republican
Supteme Court Justice John Conryn.)

Add to the above 10tals §7,000 © keep
Bast Texas Democrat Ron Lewis bought,
55000 for El Paso freshman Nerma
Chévez, and aidirions] comributions seqt-
tered wound the Mexicao-American and
Black Caucuses (54,000 for Diana Dévila
of Houston and $2,500 for Dallas freshman
Temi Hodge) and 76 in 96 begins to leok
like a'76-in-97 legislative tactic—rather
than the electoral promisa that 76 in 56 and
Assoclated Republicans failed 10 deliver
last year.

Soms of the tort r=form Bills filed this
session Wil make it through Patricia

Gray's House Committec on Civil Prac-

tces end onto the Roar—where Republican
{nvestors will be expectling some tangibis
returns on their Democratic investments.[]

Narrow
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at u:r 200 locations
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Record Type: Record

To: Bruce N. Reed/OPD/ECP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EQOP

cc:
Subject: | spoke to Ed Lorenzen about our favorite topic

He says Rep. Stenholm is reaching the boiling point and will not be able to avoid publicly criticizing
us for much lenger now that GOP members of the Texas delegation are doing so.

He says Rep. Sam_Johnson plans to raise the issue when the technicals bill is on the floor af the

House and may pursue attaching leqi ion_to the supplemental appropriations bill or in i

separate bill. Stenholm would be compelled to co-sponsor these efforts. Ed thinks Johnson could
be disuaded from doing this if he could have a face to face meeting with Bowles.

Also, he said if we wanted to quietly float something with the governor that he could have
Stenholm call him directly.



THE WHITE HOUSE
WASHINGTON

April 25, 1997

MEMORANDUM FOR ERSKINE BOWLES

FROM: BRUCE REED
' ELENA KAGAN
SUBJECT: TEXAS PRIVATIZATION

This memo outlines four possible responses to Texas’s request to privatize medicaid and
food stamp operations. The first was previously recommended to the President. The rest cut
back, in three different ways, on the extent of privatization allowed under that recommendation.

1. Prior recommendation. Under this approach, Texas could privatize data processing,
outreach activities, and the key intake activities of collecting documents and interviewing
applicants. All evaluation of information and determinations of eligibility would remain in the
hands of state employees.

2. Cut back on privatizable functions. Under this approach, Texas could privatize data
processing and outreach activities, but not the intake activities of collecting documents or
interviewing applicants. This approach does not go much beyond current law -- for example,
most data processing is already privatizable -- and does not give Texas much of what it asked for.

A variation of this position is to allow Texas to privatize all intake activities other than
the interview (most notably, document collection). This distinction, though highly artificial, may
. give the State something vaguely useful. HHS, however, is still looking into whether it is legal.

3. Insist on a county-based demonstration project. This approach, based on
Wisconsin’s pending request, would allow privatization of the functions specified in our old
recommendation, but only in specified counties of the State. The approach probably will not
work in Texas, given its lack of experience with or interest in county-based welfare systems.

4. Draw the line at Texas. Under this approach, HHS and USDA would allow Texas to
privatize to the extent specified in our prior recommendation, but would refuse to grant any other
requests for statewide privatization until persuaded that the Texas experiment was working. The
agencies could retain the ability to grant state requests for county-based demonstration projects,
as described in Option 3 above. This option probably would give Texas enough to keep it from
squawking, but would provoke fights with other states that want what Texas has gotten.

HHS and DPC both believe that option 4 is the best of the new options. We have not yet
heard from USDA.
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Texas Integrated Enroliment Services {TIES) Project

ISSUE. To what extent should Texas be permitted to trapsfer the respoensibility for eligibility
determinations for Fedaral public assistance programs to the private sactor.

OPTION 1: Require Texas to perform all ellgibility functions, including intaks, interviews,
processing, evaluation, and meking and certifying the actual determination, except where
Congress has specifically identified exceptions in the Medicaid statute that permit non-State
empldyeds 1o be invalved in the eligibility process,

STATUTE AND REGULATIONS. Under Medicald law, States are required to establish or
designate a single State agency to administer their Medicaid program and determine
Medicaid eligibility. Moreover, the Medicaid statute requires that the State agency
responsible for Medicaid not delegate authority to ‘exercise administrative discration in the
administration or supervision of the plan” to non-government entities. The regulations
implementing that part of the statute also require that other agencies which perform services
for the State agency "must not have the authority to . . . substitute their judgment for that of

the Medicaid agency with respect to the application of policies, rules, and regulations issued
by the Medicaid agency."

Indeed, the presumption that all stages of the eligibility determination process must ordinarily
be performed by governmental emplayees was implicitly endorsed by Congress in 1990.

This provision requires that States provide for “receipt and initial processing” of Medicaid
applications at certain locations other than State public agsistance offices (“outstation®
locations). The legislative history indicates that Congress believed that this provision
created a specific exception to the general rule that eligibility functions were State functions,
and provided specific guidance on the circumstances and extent under which non-State
emplayseas could be involved in the eligibility process, The tegislative history of the Medicaid
statute demonstrates a ciear recognition that such functions must generally be performed by
government employees. This distinction applies to Medicaid only and should not be
interpreted to appiy to other programs.

OUTSTATIONING UNDER MEDICAID: States are required to perform outstationing
_ functions in disproportionate share hospital and federally qualified health centers. Under

Medicaid regulations, States are permitted to perform outstationing functions in other, non-
specified locations where pregnant women and children receive services; for example
school-linked service centers and family support centars. Outstation !ocations do not include
State or county public assistance offices. States may staff outstation locations with State
:mployees or non-State employees (e.g., contractors or volunteers), or a combination of
oth. Because outstationing can involve the use of non-State employees to perform certain
digibility-related functions, Medicaid regulations specify which functicns can be performed
y non-State employees and which must be performed by State workers. Non-State
imployees can take applications, assist applicants in completing applicationg provide
sformation and referrais, obtain required documentation, and Information gathering
nerviews. Non-State employees ars specifically preciuded from: (1) conducting evaluative
iterviews or evalyating the information in the application and supporting documentation,

nd (2) making a determination of aligibility. Actual evaluations and determinations can be
1ade at the outstation location or at a State Medicald agency office, but they must be made

— e — e ot —— —_—
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by a State employee authorized to make eligibility determinations for the State Medicaid
agency.

Impact on Texas: Requiring the interview to be conducted by public employees except in
the c(age_of_auls‘(aﬂqneg_ Medicaid workers will presumably diminish the abiiity of private
confractors to achieve costs savings through outsourcing. However, this option does
preserve the contractor's ability to implement an integrated corporate system for eligibility
decisions and to explore aggressively the existing outstationing authority.

OPTION 2: Permit Texas to conduct a demonstration in a sub-state area of several counties
that would test whether the privatization of certain eligibility functions is effective. As a
mafter of policy, we recommend permitiing privatization of only those functions that
outstationed Medicaid eligibility workers are gurrently permitted tp perform (ses above).

pibisine
STATUTE AND REGULATION: Section 1115 of the Social Security Act grants the Secretary
broad discretion tc waive provisions of Title 19 in support of 8 demonstration project
consistent with the purposes of SSA. Utilizing this authority, the Department could waive the
Single State Agency and maerit personnel requirements of Title 19 to the extent necessary to
permit the demonstration to proceed.

IMPACT ON TEXAS: While this option would permit increased privatization in some counties
and the resultant potential cost savings, the State is likely to be concerned about the burden
of operating two eligibility determination systems in the State.
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From: Kenneth 5. Apfel on 04/09/37 05:05:59 PM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc: Bruce M. Reed/OPD/EOCP, Elena Kagan/QPD/EQP, Diana Fortuna/OPD/EQP, Anne H. Lewis/OPD/EOP
Subject: Re: Sect. Glickman and Privatization [i’l

I'd like to see some language limiting scope as much as possible. Sending signals that this is the
50 state model would really raise a ruckus; but indicating that the idea will only be approved for
single state might be a stretch



Cynthia A. Rice 04/07/97 12:00:22 PM

-
Recard Type: Record

To: Kenneth S. Apfel/OMB/ECP, Anne H. Lewis/OPD/EQOP

cc: Elena Kagan/OPD/EQP, Diana Fortuna/OPD/EQP
Subject: Draft HHS letter to Texas

If the decision is made to draw the "Medicaid line" HHS wants to send its letter to Texas ASAP.
Thus, they've me to circulate a copy to you all in case you have any objections. | will red dot a
copy to each of you now.



é‘l Cynthia A. Rice 04/09/97 03:36:19 PM
-

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Sect. Glickman and Privatization

If we get a decision drawing the "Medicaid line" --

Secretary Glickman would like to put in the Dept. of Ag's letter to the state of Texas that this will
be a one-time experiment -- just because the Dept. of Ag. will grant an administrative waiver to the
state of Texas does not mean it will do so for other states. He would have prefered such language
in the memo to the President but knows it was taken out at HHS" request,

Message Sent To:

Bruce N. Reed/OPD/EQOP
Elena Kagan/OPD/EOP
Diana Fortuna/OPD/EOP
Anne H. Lewis/OPD/EQP
Kenneth 5. Apfel/OMB/EOP
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March 20, 1997

Mr. Bruce Reed

Advisor to the President for
Domestic Policy

The White House

1600 Pennsylvania Avenue, N.W.

Washington, D.C. 20500

Dear Mr. Reed:

Thank you for arranging the opportunity for us to present our views on the
privatization of the Medicaid and Food Stamp programs. It should be clear from our
discussion that we think the federal government would be ill-advised to permit the
deputation of private companies to administer these public welfare programs for at least
the following reasons:

The Food Stamp Act and Medicaid Place Broad Restrictions on Delegation of

dministrative Functions to -Public Employees, and a Waiver of These

Protections Would be Vulnerable in a Legal Challenge,

Discretionary decisionmaking in these two programs is to be performed by public
officials and employees. For example, the statutory language governing certification of
eligibility for food stamps is clear that eligibility determinations must be made by public
employees. Specifically, the Food Stamp Act states that “the State agency personnel
utilized in undertaking . . . certification shall be employed in accordance with the current
standards for a Merit System of Personnel Administration ...” 7 U.S.C. § 2020(e)(6).
The Department of Agriculture’s regulations reinforce the fundamental principle that
public employees must conduct certification interviews and certify households for food
stamps: :

e
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State agency employees [employed in accordance with a merit system of
personnel administration] shall perform the [eligibility] interviews required
in § 473.2. Volunteers and other non-State agency employees shall not
conduct certification interviews or certify food stamp applicants.

7 C.F.R. § 272.4(a)(2) (emphasis added).

Similarly, Medicaid requires that States establish or designate a single State
agency for administering their Medicaid plans, and provides that “the determination of
eligibility for medical assistance under the plan shall be made by the State or local agency
administering the State plan” -- that is, by public employees. 42 U.S.C. § 1396a(a)(5).
The accompanying regulations echo this point, directing that the State agency “must not
delegate, to other than its own officials, authority to (i) [e]xercise administrative
discretion in the administration or supervision of the plan, or (ii) [i]ssue policies, rules,
and regulations on program matters.” 42 C.F.R. § 431.10(e).!

The foregoing statutory and regulatory provisions plainly demonstrate Congress’
and the Executive Branch’s clear expectation that administrative functions in the Food
Stamps and Medicaid programs are to be handled by public employees -- an expectation
which we believe is firmly grounded in compelling policy arguments, set forth below, in
favor of public administration of public benefits programs. The Administration should
not act in a manner contrary to legislative intent in evaluating proposals implicating these
provisions.

Waiver authority under these programs is limited, and privatization of
discretionary administrative functions will in most instances exceed that authority.
Both the Food Stamps and Medicaid programs authorize waiver of certain requirements
under certain limited circumstances.? The scope of administrative waiver authority is

! It is worth noting, as we discuss in greater detail below, that one area where HHS has
permitted privatization -- i.e., outstationing of intake functions at hospitals -- remains
overwhelmingly public.

21t is our understanding that no waiver request has been submitted in connection with the
proposed privatization of numerous programs by the State of Texas. Given the clear statutory
language mandating eligibility determinations by public employees in the Food Stamps and
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constrained by important elements of these programs. Only limited changes in the
provision of services are permitted, subject to individual assessment and approval of a
particular state’s waiver request.

The Secretary of USDA may waive requirements of the food stamp program only
for pilot projects of a limited duration and only ““to the extent necessary for the project to
be conducted.” 7 U.S.C. § 2026(b)(1)(A), as amended by P. L. 104-193, § 850.
“[IJmprov[ing] program administration™ and “allow[ing] greater conformity with the rules
of other programs” are among the permissible purposes of a waiver arguably relevant to
the issue at hand, jd., but any such initiative “must be consistent with the food stamp
program goal of providing food assistance to raise levels of nutrition among low-income
individuals.” House Rep. 104-725, accompanying H.R. 3734, at 479. Thus, in order to
justify a waiver of the public eligibility determination requirement, the Secretary would
need to demonstrate (1) that the waiver was necessary for the project in question; (2) that
the project furthered a permissible purpose, e.g.,that is, that the project would actually
improve program administration; (3) that the project furthers the goal of providing food
assistance to low-income individuals; and (4) that the project is of a limited duration. For
the reasons set forth below, we believe a studied review of an actual request to privatize
eligibility determinations will reveal that contrary to improving program administration,
privatization will in reality have a detrimental effect on program administration as well as
on benefit recipients. Consequently, we believe approval of a waiver request seeking to
privatize eligibility determinations will be vulnerable in any subsequent judicial review.

Similarly, while the Secretary of HHS is permitted to waive requirements of the
Medicaid statute for an “experimental, pilot, or demonstration project” which is “likely to
assist in promoting [statutory objectives]’, 42 1J.S.C. § 1315(a), that authority is not
without its limits. Rather, “§ 1315(a) plainly obligates the Secretary to evaluate the
merits of a proposed state project, including its scope and its potential impact on [benefit]
recipients.” Beno v. Shalala, 30 F.3d 1057, 1068 (9th Cir. 1994). In other words, “[o]n
its face, the statute allows waivers only (1) for experimental, demonstration or pilot

Medicaid programs, it is manifest that no privatization is permissible in those programs unless
the federal government approves a State waiver request following notice, comment, and agency
evaluation of any such request. In any case, we do not believe a waiver permitting privatization
of eligibility determinations would be permissible under the standards set forth in the statutes, as
described in more detail above.
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projects, which (2) in the judgment of the Secretary are likely to assist in promoting the

objectives of the Social Security Act and only (3) for the extent and period she finds
necessary.” Id. at 1069 (emphasis added). As with waivers under the Food Stamp

program, we believe careful scrutiny of a proposal to privatize eligibility determinations
in the Medicaid program will reveal that such an approach contravenes the purposes and
objectives of the Social Security Act, compromises a strong policy in favor of public
administration, and negatively impacts Medicaid recipients. Consequently, we believe
such a waiver would be vulnerable under judicial review.

TANTF did not alter these fundamental principles. When the Congress passed,
and the President signed, the most sweeping repeal of an entitlement program since the
Social Security Act was passed, Congress stopped short of expanding private
administration and eligibility determinations in the Food Stamp and Medicaid programs
even as they were allowing private actors to play a greater role in former AFDC
functions. For all the changes in administrative procedures which the new law atlowed, it
made precious few changes in Food Stamp and Medicaid administration. In fact, while
one version of the 1995 welfare bills struck the merit-based requirement for food stamps,
it was restored in the conference committee. Given this legislative history, it would be
particularly distressing if the Administration now chose to move in a policy direction
which Congress rejected in favor of public provision of services.

bliclv-Funded efit Programs Deserve Public Accountabili

Federal benefit programs funded by taxpayer dollars, and especially programs of
the magnitude of Food Stamps and Medicaid, deserve full public accountability, which
we believe is best provided through public administration by public employees. Private
contractual arrangements cannot sufficiently assure the requisite level of public
accountability. Moreover, privatization of public benefit eligibility determinations raises
numerous other problems, described in greater detail below. For these reasons, as State
waiver requests are received, we believe the Administration would be well advised to
disapprove requests for private administration and eligibility determinations.

rivatization of Public Benefi rams Faces an Array of Problem
Discretionary control over access to public programs. As we illustrated in our

discussion, the intake processes around Medicaid and Food Stamps are replete with
instances where personnel are making judgements about the validity of information and
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the weight of various factors. Under private determinations, this discretion is exercised
under the direct influence of financial incentives which may work counter to public goals.

During our discussion, the issue of private control over distribution of public
benefits in the Pell Grant and Guaranteed Student Loan programs was raised. However,
these programs, and the types of private activities conducted under them, are in no way
comparable to Food Stamps and Medicaid. First, it is important to point out that
Congress expressly contemplated significant activity by private actors in these programs,
contrary to the Food Stamp and Medicaid programs. Furthermore, the Pell Grant and
Guaranteed Student Loan programs are extremely small compared to the billions of
dollars spent under Food Stamps and Medicaid. Unlike student loans, food and medicine
are fundamentally more important to survival than are other categories of benefits. The
types of clients and the nature of the decision being made are more complex. What is
more, the incentives under Pell Grants and Guaranteed Student Loans would encourage
oversupply of loans, not restrictions on benefits as would be the case for food stamp or
Medicaid eligibility under private determinations. It is worth noting that just two days
ago Pell Grants were the subject of a Wall Street Journal article highlighting fraud
problems involving overpayment by colleges.

Unlike student aid, the private entities which would be asked to determine Food
Stamp and Medicaid eligibility have no particular expertise in these programs and are
being asked to enter a policy area undergoing dramatic change. Finally, the food stamp
program includes specific, detailed provisions governing the behavior of eligibility
workers (e.g,, face-to-face interviews, etc.) and even the facilities in which interviews can
occur (in order to preserve privacy). This detail suggests that the framers of the
legislation understood that the benefits and information they were dealing with are
uniquely sensitive and must be protected through merit-based personnel. Taken together,
the combination of discretion, financial incentives, lack of expertise, and vitally important
benefits argues strongly against private eligibility determination in these programs.

) Eligibility determination related to appeals process. It is important to

remember that the lead staff person on eligibility is also responsible for informing clients
of their appeal rights. We believe that allowing private contractors to stand between
clients and the right to appeal will raise serious issues around due process. We fear that
private contractors are both more likely to deny clients due to financial incentives and less
likely to be forthcoming about appeal rights than are public servants.
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Private internal accounting process can disadvantage clients. Particularly in
social service areas, measurement issues influence outcomes. For example, President
Nixon used administrative authority instead of legislation to reduce welfare payments by
changing “quality control” measures to look only at overpayments. Even if states make
no legislative changes, private firms have every reason to monitor themselves only in
ways that reduce payments. Sometimes this will match public goals and sometimes it
will not. These issues are extremely difficult to specify in advance through contract
arrangements, given the control over internal accounting which private firms will always
enjoy.

Contractual boundaries are not as protective as direct public accountability.
Privatization advocates will argue, in the abstract, that private contracts can capture all
contingencies. We don’t believe this. Itis simply untenable that a written agreement
with private firms can adequately safeguard against all contingencies. The essence of
public, merit-based service provision is the emphasis on public accountability, procedural
guidelines, and extensive written records. Complete protection of public trust through
contract language is unrealistic. Public provision of services acknowledges that all
contingencies cannot be predicted, replacing the rigidity of contracts with direct
democratic accountability. Privatization places supervisors and auditors outside the
process of determinations, forcing them to evaluate reports without being able to assess
the capabilities of the individuals who compiled the information or the validity of the
documents upon which they are based. Line supervisors, on the other hand, are in direct
contact with the individuals responsible for eligibility determination. The accountability
is direct, personal, and informed by practice. In private settings, ultimate accountability
is to shareholders, not elected leaders. Taxpayers don’t elect the CEO of Lockheed. It is
the combination of discretion over vital benefits and financial incentives to limit their
distribution that troubles us.

Accurate accounting requires vast monitoring expense. We do not believe it is
possible to effectively monitor contracts in a manner that is less costly than public
provision. Cost estimates for private contracts never fully account for the cost of public
monitoring. Moreover, private contracts run the risk of generating both public and
private layers of management, auditing, and processing functions. If the federal action
allows states to hand off contracts, the federal government will end up spending more on
administrative oversight or risk political and financial problems.
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The potential for fraud and cost over-runs appears high., Current practice
proves that contract monitoring must be taken very seriously. As mentioned in our
meeting, Canadian experience with the same contractors that are pursuing contracts in
Texas raises serious questions about cost over-runs and performance. The Department of
Public Works and Government Services canceled their $44.5 million contract with
Andersen when the company failed to meet its obligations and demanded a doubling of
the contract cost.

Experience in the U.S. also encourages caution. Lockheed and Martin Marietta,
for example, have paid millions of dollars in fines related to bribery lawsuits. In
December, Lockheed Martin paid over $5 million to settle a lawsuit involving
overcharging. In Texas, former state officials have left public service specifically to
pursue more lucrative private contracts. Andersen Consulting’s contract for the Child
Support Enforcement Tracking System is currently four years behind schedule and the
contract cost has grown 600 percent. The Texas auditor’s report noted that Andersen
underestimated the complexity of the tasks and made insubstanxtial provisions for a
changing environment.

From the individual level all the way to corporate policy, public monitoring of
private contractors would have to be extremely vigilant -- and even then there will be
problems which involve misuse of federal dollars. Moreover, the cost-sharing
relationships which exist in these programs open the federal government to greater
financial and legal exposure when contracts go awry.

Confidentiality issues. We are concerned that the full extent of confidentiality
problems have not been addressed. Eligibility determiners enter social security data,
unemployment insurance databases, and other public program benefit files. Allowing
private individuals connected to private firms to access these databases raises a wide
range of confidentiality issues, some of which will be unforeseeable.

Private encroachments into Medicaid already go too far. We acknowledge
that private firms are entering new areas related to Medicaid right now. But these
incursions only illustrate the negative consequences. Webelieve the Administration has
gone too far in allowing private actors to encroach upon the Medicaid program. For
example, new positions called Health Benefits Manager should be public, not private.
The honest broker role may not be “honest” if private, self-interested parties are involved.
Mathematica’s evaluation of Medicaid managed care in California (May 1996) illustrates
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this problem. They describe the privatized enrollment process as “chaotic and
problematic”. The solution proved even worse:

Recognizing the confusion, DHS allowed providers to assist individuals to
enroll but this actually led to even greater problems. Doctors (and clinics)
worked with patients to complete enrollment forms designating themselves
as primary care provider (in whatever plan they belonged to).
Unfortunately, however, since many clients visit more than one provider,
many clients enrolled in several plans, selected several doctors as their
primary care physicians, or both.

Ultimately, DHS had to step in to untangle the problems and the study notes that “DHS
admits it had too few staff to fully monitor the conversion.” With crucial health and
nutrition benefits on the line, we believe it is inappropriate to risk similar problems on a
national scale.

The Outstationing Experience. HCFA has acknowledged the constraints placed
by the Medicaid statute on eligibility determinations. It did so in the context of
promulgating regulations to enforce the requirements of OBRA 1990 that states provide
for the receipt and initial processing of applications of certain persons at locations other
than welfare offices. Such “outstation” locations include certain hospitals and health
clinics. In interpreting what “initial processing” means for purposes of this requirement,
HCFA explained that “[i]Jf we were to define initial processing to include making a
determination of eligibility, the definition would conflict with the requirement of {42
U.S.C. § 1396a(a)(5)]. Under [that] section, the plan must be administered by a single
State agency and determination of eligibility is restricted by this section to the Medicaid
agency, the title IV-A agency, or SSA when administering the SSI program.” Medicaid
and Medicare Guide, para. 42,662 at 41,820.

We guestion whether HCFA exceeded its authority by bifurcating initial
processing and eligibility determinations in this way, and by permitting initial processing
to be performed by private actors. These eligibility functions are closely related, and do
not lend themselves to such an artificial division of labor, as indicated by the apparent
reluctance of states to utilize private actors at outstations. In any case, outstationing
remains overwhelmingly public. Only a handful of states have heaith care provider staff
trained to be outstationed eligibility workers. (Medicaid Source Book, CRS, 1993). Two
of the largest programs, L.os Angeles County and New York City, use public workers for
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these functions. The State of Ohio outstationed these functions to county public health
providers who were public employees. Similarly, in New Mexico, even though private
workers are involved in application intake, a public welfare worker is on-site and
involved in the process. In other words, even when given the opportunity to privatize,
states are quite reticent, for good reasons, to permit private providers to engage in
eligibility functions.

As the foregoing discussion demonstrates, we believe any decision to expand
private functions within the Medicaid and Food Stamps programs will put federal dollars,
federal agencies, important federal programs, and recipients of federal benefits at risk.

While our discussion last Friday did not focus on the severe impacts on the almost
500,000 public employees whose jobs potentially are in danger, I would like to close this
letter by noting that these are enormous issues in their own right. The public employees
who currently administer the Food Stamps and Medicaid programs are commited public
servants who have devoted their energies and talents to important social programs. They
deserve our appreciation and respect. Privatization of the administration of these
programs could well result in dedicated employees losing their jobs and job-related
benefits, to the advantage of private corporations with an incentive to maximize profits by
keeping wages and benefits as low as possible. However, because we believe proposals
to privatize the administration of Food Stamps and Medicaid fail for the reasons detailed
in this letter, we have not focused here on the extensive worker protections, standards,
and programs that would be required in any privatization initiative.

I would appreciate your prompt consideration of these points.

Sincerely,

ot H. Qe )y,

Gerald M. Shea
Assistant to the President

cc:  Gene Sperling
Ken Apfel
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March 27, 1997
MEETING WITH LABOR LEADERS

DATE: March 27, 1997

LOCATION: Oval Office

BRIEFING TIME: 12:00 pm - 12:15 pm (Oval Office)
EVENT TIME: 12:15 pm - 1:00 pm

FROM: Bruce Reed

PURPOSE

Labor leaders want you to hear first-hand their concerns regarding two welfare reform
issues: whether states can privatize certain administrative functions of the Food Stamp
and Medicaid programs, and whether worker protection laws -- particularly the minimum
wage (Fair Labor Standards Act) -- apply to work programs under the new welfare law.

BACKGROUND

We have had a continuing dialogue with John Sweeney, Gerald McEntee and other union
representatives on these issues over the last several months, including White House
meetings on March 10th and March 14th.

We are almost ready to issue guidance that will please the unions (and greatly displease
the states) on the minimum wage issue. We have given the labor leaders private
assurances on this score, but they are impatient for us to announce the policy. You
should provide further assurances that our interpretation of the law is consistent
with their postion and that we will issue guidance very shortly.

We have reached a consensus recommendation on the privatization issue that will anger
the unions, although it gives states only part of what they want. The unions have low
expectations of how we will come out on this issue, but they care about it greatly. We
think you should refrain from giving the union leaders any encouragement on this
issue.

The attached memo provides you with more detailed information on these two issues.
We urge you to read the memo carefully before the meeting.



III. PARTICIPANTS

Briefing Participants:
John Podesta

Bruce Reed
Elena Kagan
Gene Sperling

Event Participants;
Gerald McEntee, President AFSCME

John Sweeney, President AFL-CIO

Morton Bahr, President CWA

Andrew Stern, International President SEInternational U
Gerry Shea, Assistant to the President, AFL-CIO

John Podesta )
Bruce Reed
Elena Kagan
Gene Sperling
IV.  PRESS PLAN
Closed
V. SEQUENCE OF EVENTS
Discussion. Gerald McEntee should be the first union representative to speak.
VI. REMARKS
No formal remarks required.

VII. ATTACHMENTS

Attached is a memo discussing the privatization and labor protection issues in more
detail.
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CONFIDENTIAL...INTERNAT WO G AOCUMENT
MEMORANDUM March 24, 1997
To: Larry Matlack

From: Ray Uhaldﬂ?( .

Subject: Privatization of Federal Public Assistance Programs

This follows up on my esrlier comments to page 1@ of the interagency paper on privatization
issues. The purpose of this memo is to provide further details about the types of employee
protections that should be provided when any function of Federal-State programs is privatized. I
note that these protections, however, should not be used to justify any decision as to whether, or
to what extent, a governmental function should be privatized. This memo also includes a brief
discussion of the need to seck the approval of the State legislature before privatizing any Federal-
State function.

().

Significant privatization of Federal-State programs could result in the replacement of most
existing employees with new, inexperienced employees and a resulting failure to achieve minimum
standards of efficiency. The intended recipients of these programs deserve to have the quality of

- program services maintained during the change. I assume that any contract to privatize
governmental functions will include performance standards intended to maintain or improve {
service quality.

Providing worker protections can further ensure service quality and is consistent with past
decisions in which the Federal Government provided assistance to groups of workers to alleviate
adverse employment effects caused by direct Federal action. These protections have ranged from
efforts to make workers whole to assisting workers in making the transition to new employment. ’
(See attached survey.) In some instances, these worker protections were funded by the Federal
government, while in other cases the Federal government mandated that the protections be
provided and funded by other parties.

The following guidelines are intended to minimize the replacement of experienced staff with
inexperienced staff:

Right of First Refiigal -- Existing employees performing the functions to be contracted out
would have the right of first refusal to employment under the new contract in positions for
which they are qualified. .
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. Pay and Benefit Retention — In order to pravide the greatest possible mcentive for
existing employces to accept employment under the new contract and thereby assure the

. quality of program services, they would be paid their existing pay and benefits for some
temporary period (e.g. a minimum of 24 months).

mgmmmﬂmgm_sgmm -- Workers who do not choose contract employment
or choose to leave such employment within a specified period (e.g. 2 years) would be

provided assessment, counseling, funding and arranging of needed training services and
job search assistance prior to actual displacement, in order to place workers either in other
State jobs or in private sector jobs

I note also that any decision to pnvauze raises serious questions regarding the representational
rights of organized employees whose jobs are to be contracted out. These employee
representation questions need to be examined before any privatization decisions are made.

(2). Required Approval of the State Legislature

The approval of the State legislature should be sought when any Federal-State programis a
candidate for privatization. It is our view that the approval of privatization plans by State
legislatures, especially where Federal programs and services are provided by State agencies, is
likely to lead to more orderly privatization processes which reflect a consensus within a State.

Certain authorizing statutes may be interpreted to require State legislative approval. For example
Section 4 of the Wagner-Peyset Act provides a significant role for State legislatures by requiring
that States can receive Employment Service appropriations only if their legislatures accept the
provisions of the Act and designate or authorize the creation of a State agency to operate the
program Because privatizing or contracting out would constitute a transformation of the existing
State agency, we have determined that Section 4 of Wagner-Peyser requires that such
privatization plans must be approved by the State legislature.

I hope these comments are reflected in the next version of the paper and look forward to
discussing them with you at your earliest convenience.
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(" ramet F. Coleman
Texas House of Representatives
District 147

MEMORANDUM

To: Bruce Reed, Director of Domestic Policy Council,
‘I'he White House
Attention: Kathy Mgy

From: Gamnet Colem
: Texas State Repsésentative, District 147 Houston

Re: TIES

Date: March 25, 1997

VIA FACSIMIT.E

o o o O ST o ok o A oo e ool o e o ok o o ook o e o e e ok ok sk ok ok s ke ok ok ke ok ok ok ko

Enclosed please find the infonnation we discusscd. The Austin American
Statesman article clearly reflects the concerns the state legislature has
regarding the Texas Integrated Cnrollment System (TIES). 'The Workforce
Dcvelopment Oversight Comminee Report shows the problems with the
agency's creation. I have also included an explanation of the alternarive
Department of Human Services (DHS) streamlining initiative and the State
Auditor's summary of the Protective and Regulatory Services (PRS)
automation. Tfyou have any other qucstions or need further explanation of
these documents, please do not hesitate to conlact me at my office at (512)
463-0524 or you may page me at (713) 891-7979.

Thank you.
Member:

House Appropnations Committee
House Committee on Public Health
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DHS STREAMLINING INXTIATIVE

The DIIS initiative is desigucd w streamline public assistance programs in an effart to cut
costs, reduce fraud, increase cflivicney 4nd strongly encourage work while praviding
tcmporary assistance if neceded. Liuking appropriate state agencies (such as DHS, TWt .,
AG-Child Support Enfercement, TDH, cic.) will also save time and eliminate duplication
by allowing people sceking aid to be simultaneowsly screened for services offered by
different agencics. The DIIS initiative will:

e Improve clieut sulisfuction and access 10 services through a single process with
multiple access points. A virtual one-stop concept Will provide a state-of-the.art
integrated system tlial uses a single application process that can be accessed from the
clicnt’s home, one stop centers, local faith-based and charitable groups, local
providers, hospitals, nwsing hormes and other locations via telephone, computer
tcrminal or face-to-face encounter. Night and weekend availability will betwer meet
the nceds of the working commuanity. Thie process will emphasize and reward work
and personal responsibility.

e Maximize c[licicucy through a sweamlined reengineered process that eliminates
duplicate data colleclivy, reduces fraud, reduces time per case, allows flexibility to
meet local community needs and for lucal options relared to wage supplementation,
child care and other benefits as a substitute for cash assistance. and optimizes
cmployment and eligibility expertise. By combining the best of both the public and
privatc sectors, the State’s investmeut in stall, urd ware and facilides will be
protected while leveraging private sector rechnvlogy and service experse. Balancing
the experience of the public sector with the innovation of the private sector will build
on the strengths of both to crcate a system that really works.

® Increcase responsivencss and accountability by employing a system thart tracks and
reports on the progress of programs, Detalled information on where Texas dollars
are going, who is recciving assistanuce, and the efficiency of the implementation and
ongoing process will allow problews w be spoited quickly, provide information for
public policy decisions and measure results aud perfurance outcomes.

¢ Texas will lcud the nation in meeting federa] welfare reform requirements for a
cential clicnt repistry by expanding the capability of the State’s Integrated ara Rase
Network. This capability will give access to client demographic, screening and
referral data to all appiopriate ugencics and legislative inquiry access to facilitate
altcrnative policy development scevatios.



MAR -26' 97(WED] 14:33  REP GARNET COLEMAW TEL: 5124631260

KEY ASSUMPTIONS

o DHS can enter into a contract with a private contractor for Call / Mail Center
operations, development nf procurement documents, and technical oversight without
further competition

» DHS will implement a comprehensive transition placement program that will provide
the maximum amount of assistance possihle in helping staff adversely impacted by
agency downsizing secure employment as quickly as possible -

e Start date of 9/1/98 for application development (ending) includes time for
cutnpetilive procurement of application development and hardwate and education of
the yew contractor 1o reengineered processes

» Cost ol severance package (insurance continuation, retention pay) not included in
projecied custy

s DHS wihministrative squcture will be substantially changed to support the new
busiueysy uperation i

e The cwsent 10 repion adminiswrative structure will be realigned to a 6 area
administative structurc

» Lcgislative authority w cancel leases and close offices will need to be obtained up
front

» Current service [ocations (448 permancent locarions and 35 itinerant locations) will be
reduced to 221 permanent service lovations aud 84 itinerant locations (Closures FY
00-37,FY 01 -46,TY 02 - 98)

s All service locations will be configured to coruply with 153 square foot requirement
and will optimizc opportunitics for collocation

o Legislative authority to transfer funds within DHS appropriation o pay for
opplication devclopment, technical infrastructwe anud hiurdwure will be obrained

« The application development and hardware will be competitively procured in a single
offering containing both hardwarc and application development. Tlic awarded vendor
will be paid in installments tied to clicnt usage.

N

P. 604



MAR -26° 97(WED) 14:35  REP GARNET COLEMAN TEL:5124631260 P. 003

Work in Progress

a report by the
WORKFORCE DEVELOPMENT
LEGISLATIVE OVERSIGHT COMMITTEE

to
THE GOVERNOR,
THE LIRUTENANT GOVERNOR AND
THE SPEAKER OF THE. HOUSE OF REPRESENTATIVES
OF THE STATE OF TEXAS

December 31, 1996

SENATOR RODNEY G. ELLIS, CHAIR
REPRESENTATIV]: RENE Q. OLIVEIRA, VICE-CHAIR
SENATOR ROYCE WEST
REPRESENTATIVE KIM BRIMER
REX MCKINNEY



MAR -26° 97IWED) 14:35  REP GARNET COLEMAN TEL: 5124631260 P. 006
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The Workforce Development Legislative Oversight Committee is pleased to present its
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Respectﬁilly submitted,
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(Sen. West was not
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WHY REFORM? THE FORCES FOR CHANGE

Three distinct forces converged ta bring ahour Texas® workforce reforms. The hodgepodge
of federal/state programs cobbled since the 1960s could not withstand the combined
pressures of global competition, widespread dissatistaction with joh training and employment
programs, and the shift to a new federalism.

Advances in infunuation technology and communications thrust Texas and Texans—and
their counterparts nationwide—intoy a global economy, wherc businesses and workers are as
likely 1o find their competitors across contineats as across town.

As policy makers and the general public realized that technology biad changed the pature of
work fundamentally and forever and that johs which pay a living wage 1equire more
cducation and greater skills than in the past, there grew bath a sense of dissatisfaction witls
public cducation and a perception that public job training and employment programs were
uot doing their jobs.

LEGISLATIVE FRAMEWORK FOR REFORM

The convergence of these three forces provided the impetus for systemic [ederal and state
reform of workforce development efforts.

Federal proposals generally consolidated the categorical job training and employment
programs, block granted funding to the states and provided relief from the more onerous
federal workforce laws, tules and regulations. Federal reform efforts, unfortunately, stalled
in the last Congress.

Workforce reform in Texas began with the passage of Senate Bill 642, the Workforce and
Economic Competitiveness Act of 1993, and continued during the next legislative session
with amendments to House Bill 1863, the welfare reform measure which becarne jaw in June
1995.

Texas® refonins were predicated on similar reforms at the federal level, but the failure of
federal reforms should nut be allowed to sink Tcxas' fledgling workforce system.

Forging a Statewide Workforce Development System

Together S.B. 642 and H.B. 1863 forge an integrated statewide warkforce development
svstem out of the myriad job training programs which previously operated independently of
one another, withuut an overarching mission and without common purpose.

a report by the Workforce Development Legislative Ovcr.f;ight Committee 3
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A better system is, however, simply a better means to Texas’ larger goal: my/ “q
state where employers create high-skill, high-wage jobs, where residentshavet/ %

and training to fill them, and where everyone enjoys a high standard of livi R
Decisions about implementing the new systemn should therefore be made in this context. State
officials and local boards would serve Texas employers and residents well if they first asked,
Does the proposed change contribute to making Texas emplovers more competitive or to
preparing Texas workers for high-skill, high-wage jobs?

THE GOAL OF TEXAS’ NEW SYSTEM

S.B. 642 and H.B. 1863 delineate roles and responsibilities, set limits, define governance and
management structures, and parcel out the funds to build an integrated workforce system that
will better serve employers and residents. A better system is, however, simply a better means
to Texas’ larger goal: making Texas businesses and residents more productive and therefore
more competitive in the global economy.

In other words, the goal is to make Texas a state where employers create high-skill, high-
wage jobs, where residents have the knowledge and training to fill them, and where everyone
enjoys a high standard of living. S.B. 642 and H.B. 1863 create a system which supports
getting there, but the system itself should not become the end of the state’s workforce
initiative.

Dancing Toward the Vision

Though structured and legalistic in setting the parameters of Texas’ refortned system, S.B.

642 and H.B. 1863 also choreograph the broad outlines of a new state/local workforce dance,
one that keeps the economy humming and makes room for all Texans to share in the

prosperity.

Though unwritten, this choreography transcends the rules and regulations. It lays out a vision
of sweeping movement, of partners moving in step to the same rhythm, of a dance which:
e Eliminates artificial boundaries between programs and streamlines administrative costs.
e Opens access to everyone.

e Offers services that make a difference in people’s lives.

¢ Connects training and employment to real, well-paying jobs.

¢ Provides employers an adequate supply of qualified workers.
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e Makes workers lifelong leamers who eam living wages and whose education and skills
keep pace with technology.

Moving with Principle

This dance moves in accordance with several underlying principles, principles staie officials
and local boards should follow as they design and implement Texas’ integrated workforce
delivery system. In order that it better serve employer and resident needs. the new system

should:
e Offer universal access, opening access and information to all employers and residents,

not just the unemployed or economically disadvantaged.

¢ Be customer oriented, operating with a “services first” philosophy that puts decisions
about services and quality in the hands of customers.

¢ Be demand driven, recognizing that high-performance employers create and control the
jobs of the future.

e Maintain a high-skill, high-wage focus, targeting special services to employers who
invest in workers and reward them well.

e Take a systems approach to service delivery, asking about every activity and decision,
What does it contribute to meeting employer and resident needs?

e Customizes services to customer needs, assessing those needs objectively and addressing
them creatively.

o Is outcomes based and accountable, focusing on performance and resutts.

ROLES & RESPONSIBILITIES IN THE NEW SYSTEM

By statute, the roles and responsibilities for implementing Texas’ integrated workforce
system are divided among state and local governments. Over time, the state’s new system
will give local areas unprecedented freedom and responsibility to operate their workforce
programs, but the front-end job of setting up the statewide integrated workforce system fell
largely to the Texas Workforce Commission.

As if this alone were not challenge enough, the commission was given responsibility for
building itself as a new state agency at the same time—while also continuing to deliver
services without interruption. The commission faced 2 monumental task even before it had

leadership or staff.




MAR. -26° 97(WED} 15:17  REP GARNET COLEMAN TEL: 5124631260 P.-EU_% L

Workforce Development in Texas Makes an About-Face

Itis the integration of programs into a single system that poses the greatest challenge to the
Texas Workforce Commission. The paradigin under which services are provided to
customners must make a radical shift. Employment and training programs for too long tried
to sell what they had available. Adopting a customer-oriented approach—imposing the same
market forces on Texas’ workforce development system that the system’s customers face
every day—tepresents an about-face.

STATUS OF IMPLEMENTATION TO DATE

Changes of the magnitude envisioned for Texas® workforce system will take years. While
much remains to do, much has been accomplished in the 18 months since H.B. 1863 passed

in June 1995,

The state has made significant progress toward fulfilling its responsibilities.
+ The governor designated 28 local workforce development areas and appointed workforce
commissioners as well as members of the Texas Skill Standards Board.

+ The Texas Council on Workforce and Economic Competitiveness drafted and the
govemnor approved a strategic plan with statewide goals, objectives and core performance
measures.

+ The Texas Workforce Commission is up and running as a new State agency.
Commissioners have been appointed and key management positions filled. The
commission has transferred 28 programs from 10 different agencies, made progress
toward an integrated management structure organized along functional lines and begun
developing the necessary management control systems to ensure accouniability and

performance.

Local areas have also made significant progress in the process that begins with their forming -
local workforce development boards and culminates in their receiving formula allocations

of funds.

As of December 20, all but four of the 28 workforce areas had submitted applications for
board certification. Twenty-two boards had received certification by the govemor. In
addition, two areas had submitted strategic and operational plans, and another had submitted

a strategic plan.
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START-UP PROBLEMS

Not surprisingly, most of the prohlems cited in this report reflect the challenge of
simultaneously establishing a new state agency and a new state/local service delivery system.

Getting a Slow Start

The state was slow to get moving on forming the Texas Workforce Commission—appointing
commissioners, hiring the executive director and €lling key management staff
positions— and recent staff tumover may also slow progress.

Giving Conflicting Instructions

Because the Texas Workforce Commission has not instinuted a systematic process for
developing and transmitting policy directives—and other information—it has given
conflicting instructions and sent mixed signals to its owre staff and others.

Offering Minimal Help, Limited Guidance

The commission offered local areas minimal help and limiied guidance in the formation of
local boards.

Limiting Local Flexibility

A policy determination by the 1I. S. Departunent of Labor has prevented the formula
allocation of Employment Services dollars to lacal workforce boards. Not bluck grauting
thesc funds to local boards will limit their flexibility to design and operate service delivery
systems offering universal access. To date the Texas Workforce Commission has been
unsuccessful in obtaining approval to formula allocate Employment Services monies, but
negotiations continue. .

LONGER-TERM IMPLEMENTATION CONCERNS

Leaders at the state and local levels and in the business and labor communities repurt several
concerns about longer-term implementation issues which may obstruct future progress.

At the State & Local I.evels

CATEGORICAL TIINKING CONTINUES CATEGORXC AL PROGRAMMING

Each revision of the Texas Workforce Commission’s organizational chart shows the
functional integration of services has progressed, but conflicting cultures are evident among
staff wans[erred from different categorical programs. N ot evident, however, is any indication
the commission is taking steps to help staff escape their categorical boxes and take a broader
view, Categorical thinking continues categorical programming, jeopardizing the
commission's chances of building an integraied statewide system.

a report by the Workforee Development Legislaive Oversight Committec— 7
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FEDERAL FUNDING SILOS COMPLICATFE. REFORMS

Texas can implement an integrated workforce services delivery system without federal
workforce reforms, but the job will be harder. As long as federal funds target specific groups
and limit allowable services, Texas is denied the freedom to set its own workforce funding
priorities and design creative, appropristc solutions to employers’ and residents’ workforce
problems. '

PERFORMANCE PRESSURES ENCOURAGE CREAMING

The tendency in systems held accountahle for producing results is to serve those who need
the least help, to *“cream™ the hest candidates off the top. How does a workforce system that
promises universal access to residents and high-quality workers to employers avoid this and
reserve resources for those with multiple barriers to employment?

WELFARE REFORM THREATENS WORKFORCE REFORM
Welfare reform {lips the issue of creaming over and raises the specter of welfare recipients’
crowding out everyone else who needs help from Texas’ workforce system.

AUDITOR TAGS INADEQUATE MANAGEMENT CONTROL SYSTEMS

A state auditor’s report raised questions about the Texas Workforce Commission’s progress
in developing important management control systems to reduce the financial risk of
allocating funds to local workforce boards, ascertain the efTectiveness of state and local
operations and ensure the accountability of local programs.

OTHERS FLAG TOP-DOWN MANAGEMENT INFORMATION DESIGN

State officials and local workforce board staff have also noted that the Texas Workforce
Commission has not sought input fromn end users in designing the management information
systems they will have to use. Instead of working bottom up, the commission is working top

down.

MINORITY PARTICIPATION LAGS

Severa] state legislators have concerns about lagging minority participation in the new
workforce system. They want top management staff at the Texas Workforce Commission to
better reflect the diversity of the state, and they also want assurances of minority participation
in providing workforce services at the state and local level.

8 — Work (n Progress
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® Leglslators question m:ﬁ?‘ the
turning process over cAme 3 Jropcs:
© . alfar a$2 bil
to private companies . 11;,, somtras
that wo
BY Su2anne Quainca make Texas
Amarcan-Styteyran Caote! St ;halﬂrst :ma
R . o let private
It degan &sa few nocuous para- 1 s KA
graphs tucked into a mulllm. LEGISLATURE ::r::.‘rgl. nwlv;:
g‘lﬂlﬂlm‘:lnsional Welfahnlmform gots welfare.
, ators overwhelmingly Two later, some | b
gave it their stamp of approval ay it’lyti-;: to brick up. cglslatars
Thenthe santences Yt talked of  Even ag Gov. George W. Bush Is
syeamlinligand cuting cost dioe-  pushing the federal govarnment to
somed (nto a grandioss welfare ex-  approve the Texas Integrated Bn.

periment, To the ehagrin of some

rollinant Systems propossl, donbt

MRR 27°97

fs growing (n the Legislature over
the project’s mertts.

"'i've been supportive of priva.
tization when It makes sense
when there are cost savings, and
w2 cin perform & better service for
the state," sald Rap Rob Junell D
San Angelo, House Appropriations
Committes chairman. “I'm not
stre thal's trus in this case.”

Rep. Carnet Colsman, D-Hous
ton, sad the objective of the leg:
isiatioh that started the propesai
— to slrplify the way Texans st
up for welfare and other benefits
— has beent lost in the push to go

Sa0 Boubts, Back page

Dotibts grow about merits|
of taking welfare private

Contnued from Al
private, )
“Evgrybody i reviewing (the
project) 1o see I thare ere other op-
tions." sald
Colsman, who
co-sponsored
the 1993 wel
fure . meform

law,

Already. the
patential role
of thy private
sector 1 belng
reduced.

“Bven if we
o through with privatization,”
sald Mike McKinney, the state’s
health and huwman services com.
missloner, “it's not going to be at
the level everybody thinks or ax
high as !'ve bean led t0 bellove
from what ['va read in the medin.”

McKinrey 13 in charge of wrl-
Ing the proposal that would be
used ta siicit bids. Bacauss feder-
al rules dictate how stales ghoauld
distribute soclal sarviecs money,
Texan needs federa) appreval of
dleygoﬂblfonbldsemblrv
quested,

Lawmakers’ doubts

The lack of feders) apgroval {»
ane of many concerns sbout the
projact. Consider what eise is
working sgalna It .

8 Same lawmakers believe the
Legislature never endorsed turn.
lng over governmant-run welfare
seryices {5 private comnpanias,

¥ Thoucands of state emplayeea
cowld lose their Jobs and numer-
ous stale ofMfices ¢ould be closed,
wmedilng many Lawmakers don't
want n thel- distriets.

Oamwt Caleman

8 One prospective bidder, the
Texas Workiforce Commission,
hasn't earnad the conflldence of
stale lgwrmakers with !tz perfor.
mance. The abrupt departure of
ths agency's executlva dlrector
snd qusstions about the agency's
spending controls have lawmak-
ers skiriah about possidly hand:
ing the agency billions in state
and monsy.

fl Some bellave the project has
been mainted by reveiations that
‘Dan Shelley, governor's for-

. mer chigf legialative aide who
" quided the law through the Legis
lature, is now lobbying for pro-
spective bidder Lockheed Martin

B Other auwtomation projsets by
Arthur Andegzen Cot.ﬁ;nolta:;
rogpect{ve bidder on the we
: have been costly and are
sekedule, Oneofthose s a
chilasupport collection systemn {n
the attotney grneral’s office, the
cther 3 systam 'n the Department
of Protective and Regulatory
: Iu:{;;m Lagllature neads ¢
" ) Te N o
take back this lssuv and have it re
solved one way or another before
we leave in June,” Junell sald.
The 1996 law directed the Coun-
¢l on Competitive Government,
which indudas representatives of
Bush, Lt. Gov. Bob Bullock and
House Speaker Pete Laney. to
study whether Cie state coild save
the $583 millfon @ year that it
spends dectding who gets more
$11 billlen in walfare, Meod!-
cald. food stamps and other
barmfits.
“1 eartainiy support the Council
on Competitive Government,”
Junell said. "But [ think in retro-

spect thet this is @ legisiative
fssue.”

Sen. Bill Rat]iff, R-Mount Pless.
ant, sald he supports turning fune-
tions over to the private sector if It
saves taxpayer money and can be
done mors efictently. But he also
has questioned whather the state
would save more in the lengrun
it dogs ho! deal with a for-profit
campay.

Walting onn Washington

Bullock eald he deesn't think
Texas should move ahead with the
experiment urtil the federal go-
vernment gpprovas it

“There |5 too much at stke at
this to by gambling on it,” Bulleck
sald “['ve read a letter (frora the
fedare] government) that was sent
in here, and 1t cast enough ques
tien in my mind that now is the
time to stop, Jook and tisten before
we jump Intothls.”

Bush remains committed to the
praject and to ss much private sec
tor Involvament ma possible. The
gavernor 'ast week culled Donna
Shalala, U.S. Health and Human
Services sacretary, to explain e
profect’s importance and ask for
approvsl or disapproval of the
project, ‘

aren Hughes, Bush's press sec:
retary, sajd Shalala promised to
have an answer In three woeks,

Bush said if the federal govern-
ment does not Gpprove the profect,
itis dead.

“If they say no, I presume the

. project doesn’t go forwasd becauss

there will be a financial cost that
will be hard for the state 16 bear,”
Bush sald. “Wa just want an
answvar.”
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By POLLY RoSS HUGHES service programs. Some have msU- ~
Heysion Chipngie Austn Borgay -, ;r:m u u: ;:iect could cwt up ©

CHRE T

AUSTIN ~ Teas' (op weifare
official declared lale lost week at
nothing short of slates’ Fghts were
sl issue in & feud with the lederal
rouernmem over o multidillion-del-

ar wellare prvatizsiion plan,

On Monday he ¢called 5 truce = &t
least temperaniiy « after federal

ofSicials warned Lhal Texss could be
Haking billisns In federal welfare
hunding by moving ahead on the
trail-blazing project without first ob-
Laining explicit federal approval.
“We're net going la endanger fed-
eral funds I'm mel stupld.™ seid
Texas Cornmissioner of Health and
Human Services Mike MeKinney.

*Because ey did respand nego-
tlalions are oagoing, We're still
working wilh the (ederal govern-
ment, We'ry st} uyinf‘ to get thelr
dpproval,” he added. “I'm not golng
10 unilsterally thumd my nose ol

Jhem and put (e offer for bi
the mm.g offer for bids) ¢n

McKinney and Gov. Ceorge W.

Bush have said they belleve Texas
has implicit federal approval lo
move thead on the project ased oh
& federal rule thal requires a defini-
Uva federal response lo staia pro-
posals wilhin 80 days. Bush

spokesman Ray Sullivan said Mon-
day that they till hold that epinion.

] SEUG PRy e E
seeking bids for the contrael,

"It depends on the negollsucns
between now and in two weeks,” he

sald *1U's & poliical issye, I think
{appenition) U co
W

ming trom le
o are alrald of Mgﬂﬁ,&"
-P.I'.‘i“b soms ualong who are

Wilth Bush's approval, McKianey
had planned o start seeking bids
within two weeks on the conlract
the first of is ind In the naton.

The contracy called (he Texas
ln‘::ruled Enrollment Servicey,
wonld let s private lechnology com-
pany oreste and possibly rua a
frsem L sereen spplicants lor
more Lhan 38 dillion In welfare bens-
§s. The project is comprehensive,

‘- Weorth an ettimated 32 billion over

Bve years, the contract has drawn
\he atlention of seversl companies
Interestad In bldding: .
Martln, [BM, Electronic Daw Sys-
lemw, Unisys and Andersen Con-
sulting.

The plan sJso hax set off alumy
ey ghout the national labor move-
ment Union leaders fear the prece-
dent-etting Tezas privatizaiion
project cowld spresd o ouer atates.

R El December, Emldenu of Whe
'y [

State, County and Municipal Em-
(! Tha gomﬁﬂﬂlﬁﬂl Work-
B
siuen on's ouls

© Rowny,

iy

_E_grutdg. according (0 Brocks Suv
2LL nationa) vice president of Pub-
Uc and Health Care Werkers of Lhe
CWA i

»] think obviously they're taking 3
cloger look al this because of ow
toncerns,” Sunkert sald. “We sug:

jested jobs being At alake rationai-

P . We'te Alto concerned thai priva-
Jzen are going to e making » probt
off of other people’s misen.”

Uncertalnty over the Texas pro-
j‘gcl s frustraung members of e

exas Logisisture. Lawmakers
widely suppert the concept of @
streamiingd system for scrtgnm,
wellare applicants. but not all ©
them agrea on how far priviuzation
‘should go.

The slate’s desie t> move for
ward on the project va, the fedenl
government's fainrully show ap-
.proval process Js causg for further
anxiely.

“l have very mixed feeilagy about

27'9

. .

o 1Y

of the project wilh slaie employees,
saspecially considesing the fedecsl
foot-dragging.

“I'm nervoys gbout golng thead
withaul explicit "&”" " sald
Ratifl, chairman of the Senas FY:
nance Commlitiee, "Mayhe wa sughl
{o congider doing il [n-house. Some
one might «ven make 4 case there
:;ould be some savings. it's possi-

e '

Rep. Harvey NUdebran, R.Xer-
rvide, chainnan of the House Hu-
man Services Committee, said Re it
plessed thal negotiavons remain
open between the Sigle and federal
governuments.

*Obviously, If wa're going to lose
money. | wouldn't sdvise them ©
move larward today,” he sajd. “They
lemn m-(lr have put it on hold. !
think that {3 the correct aclon”

Rap. Garrel Caleman, D-Houston,

{ 2ajd [t eould De approprisie for

IL" sald stale Sen. Judith ZaliAdnl, -

D-Larede, chairwoman of the Ser-
ale Health and Human Services
Commiltee. “They havent ralted.
any real objectiors. Ji's frustraung.
we're Uying lodeal witha silvation,
we're PR o tave money and
wo're Lying to serve people who

need L _

Sen. Bill Rawiff, R-Moust Pleas-
any, said he thinks the siale should
give sarious thought te doing much
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private companjes 1o supply com-
pulery and develop software pro-
grans for Ui new aystem. bul he
thinks ths lina on privatization
shawd be drawn there.

.1 believe some form of privitlaa-
Lion I3 good." ke 3ald. “But imowing
how Lo lpﬁ:ueh and des! with
cients thai have Lite educglion and
have tremendoud heeds may be
better JeR in the hands of those that
have deen deing Whs for a very Ionj
Ume and that's the Deparimenl
Human Services”
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Three Ley ostional unico besders met with
Administration officisls on Dcocmber 21 to push . for

s stop lo privatizalion in Texas.  Privatizelion

plaomed under TIES or uader Local Workforee Devel-

opment Boards would require federal we

other approval. AFL-CIO Presidemt John
(also reprcsenting the SER)), CWA Pressidemt Morton

Bsahr, snd AFSCME President Gerald McEntee mel

with ovigoing White Hou
Peancits, incoming Chicf

Clinton Administration On Texas
Deputy Chicf of

Privatization
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> Welfare

regrets
State wise not Lo jump
into privatization
T O o e e
Two ;131: ago, the state passed legislation

destmedtomake'!‘emthemﬂmmom pri-
vate companies control who gets welfare bene

fits.

Even as the state Is pushing the federal gov-
ernment to ?prove the Texas 1o ted
Enrollment Systems proposal, doubt is growing
in the Legislature gver the project's merits.
*J've been supportive of privatization when it
makes sense, when there are cost savings, and
we can perform a better service for the state,”
said Rep. Rob Junell, D-San Angelo, House
Appropriations Committee chairman. “I'm not
sure that's ttue In this tase.”

The objective of the legislation — to simplify
the way Texans sign up for welfare and other
beneflts — has been lost in the push to go pri-
vate. T

- Among the concerns are:

« Sorne lawmakers delleve the Legislature
never endorsed turning over government-run
welfare services (o privatecompanies. )
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« Thousands of state employees cowa lose
thelr jobs and numerous state offices coulq be
closed, something many lawmakers don't want
in their districts.

« One progpective bidder, the Tetas Work-
foree Comunission, hasn't earned the tonfl-
dence ¢f state lJawmakers with its performance.
The abrupt departure of the agency's executiva
director and questlons about the agency’s
spending contrals have lawrnakers skittish

t possibly handing thé agency billlons in
state and federal maney.

+ Some belleve the project has been tainted by
revelations that Dan Shelley, the governor's
former chlaf legislative alde who guided the
law through the Legislature, i3 tow lobbying
{or praspective bidder Lockheed Martin,

Right now, the state spande $563 million a
year dectding who gets more than $11 dillion in
:&Eua. Medlizaid, food stamps and other bene-

There are too many unanswered questions
for the state to plow head-long into a project
that has the potantial for disaster,

It's no great secret that the welfare system is
Lawed —~ too many undeserving people are able
to stay on the rolls because of a disinterested,
bureaucratic systam. .

Somasthing does need 10 be done about wel-

fare, bul not at the risk of jeopardizing thase
whotruly need assistancej.eo e

k2 .
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Record Type: Record

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EQOP, Emily Bromberg/WHO/EQP

cc:
Subject: Stenholm’'s guy

Stenholm's 'guy Ed Lorenzen left me a message telling me where Lt Gov. Bullock is on privatization.
He said Bullock is still very much in favor of letting the state go the next step of issuing the RFO,
but that that shouldn't obligate anyone to finally let a contract. | was surprised how much he
stressed the notion that it remain an active option for the state to do no contract at all, after it
examines bids,

Emily, he also said that we should make sure that Bullock is notified by us rather than the
Governor. | will reinforce with Monahan.

Monahan also left me a message saying he needs our comments because HHS needs to get back to
state tomorrow - but | thought it was Monday or Tuesday.... | will ask him why he said tomorrow.
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Record Type: Record

!

To: Elena Kagan/QPD/EOP, Diana Fortuna/CPD/EOP

cc:
Subject: privatization paper

Attached is the lastest draft of the agency privatization paper. There is another option and one or
two more policy issues. It is a long read, but almost everything is there. If | were to do it again,
I'd differentiate more between Wisconsin and Texas. Wisconsin has a more performance based

approach which expands or contracts their privatization efforts based on how the public counties
do compared with the privatized counties.

This version is being distributed to all the agencies tonight.
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PRIVATIZATION OF FEDERAL PUBLIC ASSISTANCE PROGRAMS D /{A/ﬂ—

I. OVERVIEW & ISSUES

This paper has been prepared jointly by staff from the Departments of Agriculture (Food

 and Consumer Service), Health and Human Services (Health Care Financing

Administration and Administration for Children and Families), Labor (Employment and
Training Administration), and the Office of Personnel Management (OPM). The Federal
agencies have been meeting recently to discuss the general background and issues
surrounding pnvatization initiatives that are under review within the Departments and to
explore options for making final decisions and responding to States. Decisions made
here will set the precedents for proposals around the country.

Policy Issues: To what extent should the States be permitted to transfer the
responsibility for eligibility determination for Federal public assistance programs to the
private sector through competitively bid contracts?

Legal Issues: May the Merit System of Personnel Administration requirements,
applicable in different ways in each statute, be waived to allow States to enter into
contract agreements?

/. BACKGROUND

There is increasing interest among the State welfare agencies in transferring the
administration of public assistance programs to the private secter through competitively
bid contracts. This interest stems in part from the efforts of the Federal and State
governments to test new methods to reduce costs, to improve program services and to
increase self-sufficiency among program recipients.

Contracting or privatizing certain functions of the public assistance programs is not new,
e.g. backroom data processing. What is new is the possibility of contracting with private
entities to perform functions that have historically been the responsibility of the public
sector, such as conducting the determination of eligibility and certification for public
assistance programs like the Federal Food Stamp Program and Medicaid. While the
new welfare law explicitly permits States to privatize TANF administration and service
provision, no other major Federal public assistance program has such broad latitude’.
Other programs became part of this issue because typically eligibility for AFDC (now
TANF), Food Stamps and Medicaid and a host of other programs has been determined
by a common process and worker. '

I Note that eligibility for $6 billion in Pell Grants and $25 billion in student loans is routinely
determined largely by non-Federal, non-public entities.
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Hll. THERE ARE CURRENT PROPOSALS BEFORE THE ADMINISTRATION
REQUIRING DECISIONS ABOUT THE EXTENT TO WHICH PRIVATIZATION
SHOULD BE PERMITTED

A. Texas Inteqrated Enrollment Services (TIES)

TIES is a statewide privatization initiative of the Texas Health and Human Services
Commission (HHSC) and the Texas Council on Competitive Government (CCG) in -
support of a State law enacted in 1995. Under TIES, the certification and eligibility
determinations for most public assistance programs, including the Food Stamp, Special
Supplemental Nutrition Program for Women, Infants and Children (WIC), TANF and
Medicaid programs, would be contracted to the private and/or public sectors through
cornpetitive bids.

USDA has determined the TIES proposal would require a waiver of the merit system
requirements under the Food Stamp Act. HCFA is still reviewing the extent to which
merit system requirements must be waived. The Federal agencies and the State of
Texas have been negotiating the conditions for releasing a Request for Offers (RFO)
for TIES since May 1996. With the exception of a final decision about the merit system
provisions contained in the RFO, and the role of the single State agency, all other
issues have been resolved with regard to the draft RFO.

Texas was expecting final approval of the RFOQ in January to be able to release the
RFO by the end of the month. Two consortia have been developed with the intention

~ of bidding on the RFO. One consortium is composed of the Texas Workforce

Commission, International Business Machines Corporation and Lockheed Martin
Corporation. The other consortium consists of the Texas Department of Human
ervices, Electronic Data Systems Corporation and the Unisys Corporation. Arthur
rderson has also indicated an interest in the proposal but has not aligned itself with a
State agency. ‘

Wisconsin Works (W-2)

Under the W-2 proposal, the State is contracting on a competitive basis with public or
private agencies for certification actions such as gathering client eligibility information,
conducting eligibility interviews and data input. The State, presuming the Department
of Agriculture's approval of its waiver request of the merit system requirements for the
Food Stamp Program, released its Request for Proposals (RFP). While the State can
issue the RFP without USDA’s approval, they will need to hear back from USDA in
order to award the contract. Stafe officials have advised that the contract process has
been completed for one County (with over 60 percent of the State caseload) without the
inclusion of the Food Stamp Program. Contracts have been awarded to six private,
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non-profit agencies.

C. Employment Services — One-Stop Grant

Legislation enacted in the State of Texas, effective September 1, 1996, provides for the
delivery of labor exchange services that are authorized under the Wagner-Peyser Act
and currently delivered by State employment security agencies by local workforce
development boards and private, non-governmental providers. Thus far, Texas has not
considered contracting out the delivery of unemployment insurance services. The
Department of Labor has urged Texas to delay implementation until the Department’s
review is completed.

In addition, the State of Massachusetts, with the Department of Labor's approval of a
19947 grant to implement a competitive One-Stop Career Center system throughout
the State, has awarded contracts to private-for-profit entitles to deliver labor exchange
services in several local areas under that grant, Other States such as Montana, Utah,
Pennsylvania, and lowa are on the threshold of requesting similar approval.

~ IV. ORGANIZED LABOR RESPONSE

91/

The Departments of Agriculture and Health and Human Services have received
numerous letters from employee unions about the TIES proposal, including the
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), the
American Federation of State, County, and Municipal Employees (AFSCME) and the
Service Employees International Union. The unions assert that a waiver of the merit
system would result in a decline of client services, including access to program benefits
and client confidentiality. The Department of Agriculture received over 1,000 lefters
from employees in Wisconsin objecting to the W-2 project.

In the case of the Texas workforce development legislation, the Department of Labor
has received a letter from the AFL-CIO questioning the legality of privatizing
employment services.

In the Massachusetts One Stamp project, the State AFL-CIO concurred in the proposal
but current implementation problems are raising new concerns.

V. THE TEXAS SITUATION

A. Food Sta —Ceri nd_Other Program Requirements

The Food Stamp Act requires certification, i-e., the application and the components of
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the eligibility determination process, to be completed by merit system employees.
Certification, however, is not defined in statute. As supported by legistative history to
the Act, current regulations specify that the required interview be conducted by merit
system employees. Given the complexity and discretion that may be required in the
food stamp certification process, the food stamp interview is crucial to accurate
determinations of eligibility and benefit level. It is through the food stamp interview that
the worker solicits most household information, determines the necessity for additional
verification or resolution of questionable information, and ascertains the need for
appropriate policy decisions. It is also the applicant househoid's opportunity to havé
face-to-face contact with a public employee. Volunteers and other non-merit
employees may assist an applicant household in other actions related to certification
but may not conduct the food stamp interview or certify a household.

During recent debate on welfare reform legislation, Congressional conferees reinserted
the merit system provisions in the Food Stamp Act that a previous Senate bill had

~ deleted. [~ wﬂz; cel { L"‘1 wa b CC

B. Medicaid--Certification and Other Program R irements

Similar to Food Stamps, the entire application process, from taking an application to
making the final eligibility determination, is performed almost entirely by employees of
the State agency responsible for administering the Medicaid program. Under Medicaid
law, States are required to establish or designate a single State agency to administer
\their Medicaid program and determine Medicaid eligibility. Moreover, the Medicaid

statute requires that the Staté-agency responsible for Medicaid not delegate authority to
“exercise administrative the administration or supervision of the plan” to
non-government entities. TheTagulations implementing that part of the statute also

require that other agencies which perform services for the State agency “must not have

the authority to ... substitute their judgement for that of the Medicaid agency with
respect to the application of policies, rules, and regulations issued by the Medicaid

agency.”
Unlike Food Stamps, the Social Security Act also provides for "

allows the State to use private sector employees to perform some of the-eligibility
process at locations other than State TANF offices for certain groups of applicants.
Ou\tsﬁfl'oning was incorporated into the law to increase program access when the law
was amended to substantially broaden the categories of eligible individuals.

States have the option of staffing outstation locations with State employees or non-
State employees (e.g., contractors or volunteers), or a combination of both. Because
outstationing can involve the use of non-State employees {o perform certain ehgibility-

relateTfﬁcﬁEns Medicaid reaulanms_butuouheJM@W which functions car can be
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performed by non-State employees and which must be pedormed-by Stale workers.

{ Non-State employees staffing outstation locations can perform "initial processing” which
5 i includes: (1) taking applications; (2) assisting applicants in completing the application;
(3) providing information and referrals; (4) obtaining required documentation; (5)
assuring that information contained in the application is complet 6) conducting

| any necessary interviews. -

/\\vCJ

Non-State employees are specifically precluded from: (1) eValuating the information
contained in the application and supporting documentation: and (2) making a

determination of eligibility or ineligibility. Actual evaluations and determinations can be

made at the outstation location or at a State Medicaid agency office, but they must be /
made by a State employee authorized to make eligibility determinations for the State '
Medicaid agency.

C. Temporary Assistance for Needy Families

Section 104 of the Block Grant for Temporary Assistance for Needy Families (TANF)
specifically allows Staies to "administer-and provideservices” under titles | and [l of the
welfare reform legislation through contracts with charitable, religious or private
organizations. Therefore, there are no prohibitions _to privatization inftiatives, such as
TIES, related to merit personnel provisions for TANF. Most States have procedures
where one generic worker may accept a joint application for food stamp, TANF and
Medicaid benefits. If a household is determined eligible for TANF, they are
automatically eligible for Food Stamps and Medicaid. Therefore if a State choose to
administer the TANF program with a private contractor, large portions of Food Stamp
and Medicaid eligibility could effectively also be pnva’uzed

D. Waiver Authority to Conduct Demonstration Projects

The Food Stamp and Social Security Acts provide the two Depariments with the
authority to waive most statutory requirements to allow the States to conduct ARk -
demonstration projects. However, because its authority for the Merit System of tand ol
Personnel Management was transferred from USDA to OPM under the PR Lo
Intergovernmental Personnel Act of 1970, USDA would need to obtain concurrence  _occnrvren -
from OPM prior to approving any demonstration project that would waive the Merit

System of Personnel Management. However, HHS believes they would not need

OPM’s concurrence for such a waiver. bﬂ«»} (77
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E. interaovernmenptal Personnel Act

For decades, a Merit System of Personnel Administration vas routinely established for
many Federal-State grant-in-aid programs as now codified within the Intergovernmental
Personnel Act (IPA) because it was presumed by Congress that services would be
provided directly by State or local employees who were acting in lieu of Federal
employees. The IPA is not a genuine statute; its provisions only come into play when
another [aw or regulation invokes it.

While the IPA is silent on whether States or local govermnments may contract for
services, the law does provide for maximum flexibility within the requirements for merit
principles in the administration of grant-in-aid programs by grantees. However, as the
roles of government and the relationships between the State and the Federal
government continue to evolve, a determination must be made as to whether new ways
of doing business can be camied out under existing laws, or whether change in those
laws is required. While government contracting with the private sector for commercial
products and services is not new, the Texas proposal raises the possibility of
contracting with private entities to perform functions that have historically been the
responsibility of the public sector. The proposal, as currently drafted, would require a
waiver by OPM of current statutory and regulatory provisions related to the Mert —
System of Personnel Administration provision of the [PA.

Aspects of the current proposals under review by Federal agencies appear to conflict
with the general requirements of the IPA, but as noted above, the key issue is defining
precisely what aspects of program processes are in fact covered by the IPA. Although
OPM has not consulted with their General Counsel for a legal opinion, QPM is confident
that it does not have authority to waive any provisions of the statute. In fact, O
counsels have consistently held thal OPM does not have authority to waive its own

" regulations, unless such waiver is specifically provided for in the applicable statute.

The Administration could elect to seek legislative change if the determination of what
processes are covered presents the need.

This leads us back, then, to examining the Texas proposal and shredding out what is
“inherently governmental” for these programs at issue and must therefore be performed
by merit system employees, and what is commercial and can therefore be contracted
out. The OPM Generai Counsel has relied on OMB Circular A-76 to define what is and
is not an inherently governmental function for programs whose statute relies upon IPA
coverage. Included in the definition of governmental functions are "those activities
which require either the exercise of discretion in applying Governmental authority or the
use of value judgment in making decisions for the Government. .._Governmental
functions normally fall into two categories: (1) The Act of govemning;....(2) Monetary
transactions and entitlements...." It would appear that some contracting is appropnate
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but wholesale contracting of Food Stamp and Medicaid eligibility may raise questions of
/\ consistency with the intention of Congress to ensure that administration of these
programs be conducted by employees covered by a merit system of personnel
V[ administration.

G._Options for Texas Tl
1. Allow the State to fully pi-ivatize its_eligibility process. requiring only that the

State itseif certify the determination. Under Medicaid, implementing this option
would essentially involve an administrative decision, and possibly publishing a Federal
Register Notice announcing the decision. For the Food Stamp program , this option
wouid involve approving a waiver of the Merit System of Personnel Administration. It
would 2also require use of the Food Stamp Program’s statutory demonstration authority,
with the necessary approval of waivers of the Merit System of Personnel Administration
by OPM. The Agriculture Depariment’s waiver authority for demonstrations is intended
to test innovations and is not intended to approve long-term operational altematives
such as those proposed by Texas. The majority of the 15,000 employees would be at
risk of losing at least their State merit systems protections and possibly their jobs.

Approval of this option would resultin additional objections from employee unions and
advocacy groups that believe State employees will treat welfare recipients more fairly
than contractors. It would be supported by States, the National Governors Association
and private corporations which have formed alliances with public agencies to respond
to the RFO.

2. Require the State to perform all eligibility functions, including intake.
processing, and making and cerifying the actual determination. This option would
effectively deny the State’s request to privatize its eligibility process. Even though this
is the most restrictive option, it may be the most legally supportable option for the
Medicaid program, based on a restrictive reading of statutory and regulatory
requirements involving proper and efficient administration of the program. An argument
can be made that cutstationing establishes a precedent for permitting at least some
privatization. However, a legal counter argument could be made that the Medicaid
statute restricts non-government eligibility activities to specific eligibility groups and
situations and, thus, is not applicable to the TIES proposal.

For the Food Stamp Program, this option would mean denial of a waiver of the Merit
System of Personnel Administration. T his option also would require the State to
continue to be responsible for the Food Stamp interview and determinations of eligibility
and benefit level. Itis also important to note that during the recent debate on welfare
reform legislation, Congressional Conferees reinstated the merit system provisions in
the Food Stamp Act that a previous Senate bill had deleted.
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The Federal agencies would receive serious objections from the State and private
corporations. Also, a denial may be viewed as inconsistent with the Administration’s
support for allowing the private sector to be more involved in the administration of public
assistance programs.

3. Approve an information system project as a stand alone effort. This option
would allow the State to replace its outdated information systems with a new integrated

system. Once completed, the TANF program could be administered through a private
contractor using the new integrated information system, while eligibility for the Food
Stamp and Medicaid programs could be handied by State employees. This approach
would demonstrate the merits of privatization in these types of programs and not
require a waiver of the other program rules.

This approach would require the State to fund the system development effort as it is
being developed. Under the approach outlined in the RFQ, the winning vendor would
pay for the system development costs and then recoup its costs through administrative
fees charged to the State once the system was operational. This option may satisfy the
vendor community by reducing the risks associated with the up-front costs of
developing the large system and sfill allow a significant privatization effort associated
with TANF and other State programs. If information sharing rules can be resolved, the
State may be able to satisfy its cost saving goals.

privatization is permitted under the Medicaid outstationing process. This option

would allow the State to privatize the application, intendew, and information
gathering/verification process, but require the Statdudo d do 2nd certify the actual eligibility

, ination. For the Food Stamp Program, this option would require a redefinition of
“certification”. The Food Stamp statute requires certification to be completed by merit
systern employees, while the Medicaid statute allows non-State out stationed personnel
to perform some elements of the application process. States want to reinterpret the
laws so that compliance could be achieved through the automated processing of data
by computers which are programmed under State agency direction to make eligibility
and benefit decisions. '

N 4. Allow the State to privatize its eligibility process t{o the same degree that

A middle ground could preserve more government involvement in a complex eligibility
determination process that requires judgment. The Federal agencies could revise
regulations (Food Stamp Program) or publish an appropriate Notice in the Federal

qr'r;m Register (Medicaid) to require government revjew of applications and interview results
@( '| before eligibility for benefits is determined (a p#ocess comparable to the Medicaid

v outstations, or supervisory reviews currently used by many State agencies in the Food

Stamp Program). However, this option may not allow the States to make privatization

initiatives financially worthwhile. The agencies do not have an estimate of how many
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State jobs would be at stake under this option.

5. Approve small-scale demonstration projects. The Departments support
privatization initiatives that may result in improved services and/or administrative costs
savings. However, hoth Departments have concerns about statewide initiatives that
have not been proven to be effective and may seriously affect program access to low-
income households. For instance, TIES is a Statewide initiative in a State that issues
annually approximately 10 percent of food stamp benefits issued nationwide. The
Department of Agriculture further believes it would be imprudent to eliminate the
interview from merit employees on a statewide basis without further testing.

A demonstration limited to-a small number of counties, for say 3 years, may be
supportable by the advocacy groups. Private corporations may object or lose interest in
small-scale demonstration projects or they could see it as the way to prove the benefits
to all programs for contracting out on a larger scale. It is unclear how the unions and
other States would react to such a compromise. ltis estimated that an evaluation of a
Food Stamp and Medicaid demonstration would cost at least $1 million.

VI RELATIONSHIP TO THE TEXAS EMPLOYMENT SERVICE AND OTHER ES
PROPOSALS

The issue of whether an entity other than the SESA may deliver basic labor exchange
and unemployment insurance services has been raised in the context of Employment
and Training (ETA) sponsored initiafives to build new State workforce development
systems utilizing One-Stop Career Centers. This system building at the local level
involves the delivery of labor exchange services under the Wagner-Peyser Act and may
involve the unemployment insurance program for payment of benefits under the Social
Security Act (SSA). Basic labor exchange and unemployment insurance services are
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA).

As noted, this Administration has already permitted Massachusetts to privatize its
employment services, office by office, through competitive bidding.

Unemployment Insurance - Contracting out of benefit eligibility determination and tax
functions raise different conceptual issues. Arguably these functions involve much
more use of value judgments in Government decision making than ES. However, it
may be permissible to contract out those data gathering functions that can be broken
out in an effective, cost-efficient manner, without deterioration of services to claimants

and employers.

[K The Texas proposal is largely limited to Food Stamps and Medicaid, however, policy
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makers should be aware that a decision for these programs may well set precedent for
other public assistance programs such as Foster Care and Child Care.

The merit system requirements remain in effect for the Title I\V-E of the SSA (Foster
Care). Historically, ACF has offered the State agencies administering the foster care
program the option of contracting to private, non-profits for such administrative activities
such as licensing, recruitment, supervision and training. ACF is currently in the process
of reviewing the foster care statutory language to determine what effect, if any, the .
merit systemn standards may have on a State’s ability to contract out certain
administrative activities in the private sector.

Vi Related Issues

Job Protection -- Successorship

As stated above, one of the most significant concerns of organized labor is the risk
State employees face under privatization. Thousands of State eligibility workers could
lose their jobs if private employees are hired to replace them. Typically, the Federal
Government has taken an interest in economy and efficiency, and recognizes benefits
from the fact that a carryover workforce will minimize disruption to the delivery of
services during any period of transition and provnde the advantages of an experienced
and trained workforce.

The Clinton Administration has a clear position with regard {o employees working under
Federal service contracts. In October 1994, the President signed E.O. 12933 “Non-
Displacement of Qualified Workers Under Certain Contracts”. The E.Q. protects
workers under Federal contracts from being displaced when a successor contract is
awarded, by assuring them the right of first refusal to employment under the new
contract in positions for which they are qualified.

It is unclear whether such protections could be required of a State seeking to privatize
Food Stamp and Medicaid eligibility warkers, However, wherever possible -- especially
under a waiver — the programs could establish a requirement similar to 1 These
non-displacement protections would require successor contracts to offer those

employees {oier than managerial and supervisorial erm:l’oy_e—e_s)_wh_o_sge_hp!_oyment
would be terminated as a result of the new contract, a right of first refusal to

employment-under the contractimpositions for which they aré qualified. No émployment
openings could be filled under the contract until such night of first refUsar has been
provided. This option has not yet been explored with the program agencies.
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Entitlement Guarantee

One of the Administration’s key principles during the Congressional budget battles of
1995 and 1996 was that Medicaid beneficiaries should retain a legally enforceable right
to Medicaid. HCFA believes this principle could be compromised by allowing private
contractors to make eligibility determinations. HCFA staff suggest making decisions
about the eligibility of needy people for health care is one of the most fundamental
functions of government. Giving so basic a function to the private sector raises
questions about what role government legitimately serves in assuring the protection of
the most vulnerable among us. '

Confidentiality

As a result of negotiations between the State of Texas and Department of Agriculture,
the RFO was revised to include language ensuring that the contractor would adhere to
the confidentiality provisions under the Food Stamp Act and that applicants and
recipients would have the right to fully understand how information would be used in
determining eligibility. The RFO currently includes language specifying that the use or
disclosure of information about applicants or clients during the screening and referral
and the eligibility determination and enrollment processes shall be restricted to

. purposes directly connected with the administration of assistance programs.
Information supplied for the purpose of determining eligibility may not be made
available to other programs in TIES without the consent of the client. Bidders must
demonstrate how clients will be advised of their right to confidentiality and how their
concurrence would be obtained.

While these revisions ensure compliance with the Foed Stamp and Social Security
Acts, the Depariments continue to have concerns that wide-scale privatization and
potential loss of merit system protections may undermine the client confidentiality.

Merit Personnel systems have historically established incentives for maintaining the
integrity of public assistance programs. It is uncertain how privatization would influence
the relationship between case workers and clients.

Conflict of Inferests in Policy

It srwwwwmmpmm
public assisiance programs befter privaie employee on the-basis-of his or her
statys as a merit employee. However, private employees hired to carry out the Tl
system may be affected negatively if the contractor does not realize a profit. T rofit
incentiva raises numerous questions regarding the effect such wide-scale privatization
would have on employees who are responsibie for the determination of eligibility as well

as the effect on overali client services. For instance, the TIES RFO proppses to use

—
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chient surveys to measure the_contractors performance Will the interest in mamtam:ng GTZU/‘ /
client satisfaction | ive to approve benefits, even if JA17
qudstionable inf i i igibility exists? Would profit incentives 7
aiter the current incentives out stationed non-merit employees have for their role in thé
Mtaﬂfcﬁrcenlf cation process? T

Also, a conflict of interest may be created by the increased flexibility provided to the
States through the Personal Responsibility and Work Opportunity Reconciliation Act
(PRWORA) of 1996. While the State of Texas retains the authority to establish
program policy decisions, the State may come under heavy influence by the contractor
to approve policies that assist the contractor in containing costs, possibly at the
expense of client services.

State/Contractor Program Responsibilities

Under the proposed TIES REQ, the State maintains respons
program policy, conducting Quality Control (QC) reviews and fair hearings™The TIES |
contractor is responsible _mple.menﬁﬁg_g@g@m_pnhc% The TIES system therefore,
adds an additional level to the current bureaucratic structure. The FCS and the State of
Texas have negotiated revisions to the RFO to clarify Federal/State and
State/Contractor relationships. However, the Departments continue to have serious
concemns about the increased complexity of the certification process under a Statewide
privatization initiative and whether any resulting barriers to participation would be
created as a resutt of these split relationships. These relationships may become even
further complicated if the responsibility for the certification process becomes split
between State and contract employees.

Risk of Loss LOUs e 1 f(l_?

The draft TIES RFO specifies the financial incentives for good performance and fiscal

penalties for poor performance. One financial penalty to the contractor is the liability of U
QC sanctions. The Department and State of Texas have negotiated additional

language that clarifies that the Federal Government will continue to hold the State liable

for the QC sanctions and that the Federal and State governments would be responsible / 7
for negotiating the resolution of any Federal QC liability. "

The Departments hay ns that the contractor may have more interest in cost
savings and less interest in resulting QC liabilities. Should a contractor experience a
financial loss due to a QC liability, the potential for litigation between the State and
contractor would appear to be great. The Departments also share concerns about the
potential of increased litigation between the State and contractor if the certification
process becomes a joint responsibility between State and private contract employees.
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The Departments have concerns about how these potential conflicts would affect the
ongoing operations of the Food Stamp and Medicaid Prcgrams throughout the State.

Payment Arrangements

The contract as described in the Request for Offer (RFO) draft provides for a cost
incentive formula for payment to the supplier. The proposal being contemplated is a
Fixed Price Incentive Fee/Performance Fee contract based on a 60/40 share ratio cost
incentive formula for the State and the Supplier. Payment to the selected supplier will
be monthly at 80% of the negotiated billing amount. The State will review the supplier's
cost and performance for every three-month period throughout the term of the contract.
In the event the supplier's incurred costs in any given three-month period are less than
the total costs contained within the negotiated billing amounts for the same period, the
supplier will earn and be paid an additional fee in an amount equal to 40% of the cost
underrun of the three-month period.

Conversely, if the supplier-incurred costs are over the total costs contained within the
negotiated billing amounts for the three-month period, the supplier’s fee for that period
will be reduced by an amount to equal 60% of the cost overrun for that period. In either
case, every three months, the supplier will be paid all costs not paid against the three
monthly billings plus fees adjusted up or down to reflect its increase or decrease
resulting from the application of the 60/40 share ratio formula, subject to an absolute
price ceiling of 110% of the total contract price for the three -month period. In no event
shall the supplier be paid , for any given three-month period, a total amount greater
than the ceiling price established for that period.

In addition to the above cost incentive, the State will negotiate a portion of the total fees
available for performance incentives. This will be done on a quarterly basis and the
award determination is unilateral and not subject to dispute by the Supplier.

Because Medicaid and Food Stamps pay for the actual cost to the State programs of .
acquiring this system, the above payment arrangement would be eligible for Federal
Financial Participation (FFP).

Potential Financial Conflicts of Interest

Under CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no HHS
funds may be paid as profit to any recipient even if the recipient is a commercial
organization, and HHS feels that this could be cited as a basis for limiting the payments
in the above described situation to the costs of the State governmental agency.

DRAFT 1

91/v1 Jovd QR SHO HOMd SO:Q1 L6-90-dvH



The RFO may permit a situation that could give rise to a potential conflict of interest.
The terms of the RFO are such that it permits a potential supplier to be a State
governmental agency. In this situation (where the supplier is a State governmental
agency) the State shall propose an interagency contract with the supplier in accordance
with the Interagency Cooperation Act, Chapter 771, Texas Government Code. In
otherwords, the State would not pay the contractor for services to be performed by the
subcontracting State agency. Rather, the State will pay the supplier/sub-State agency
directly.

This scenario could result in payments to the supplier/sub-State agency in an amount
that would be in excess of what had been paid when the State was performing the
same functions. Consequently, the payments made could be in excess of the cost of
providing the services. This may create an opportunity for intergovernmental transfers
(IGTs) which could return a portion of the State’s payment to the sub-State agency
back to the State to be re-used for the State’s share of the match for additional
Medicaid expenditures. '

According to CFR 45 Part 74 in Subpart E, section 74.81(Prohibition against profit) no
HHS funds may be paid as profit to any recipient even if the recipient is a commercial
organization. Profitis any amount in excess of allowable direct and indirect costs. This
could be cited as a basis for limiting the payments in the above described situation to
the costs of the State governmental agency.
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